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SULLIVAN US THE STATE. 


1. Where A, being in the possession of a house, on public land, 
under a lease from B, who, previously, by a verbal contract, 
had sold the possessory right in the premises, to C, without 
A’s knowledge, ejected C, (who had entered,) and burned 
the house—it was held, that an indictment for arson, lay not 
against A. 


At a term of the Circuit Court of Walker County, 
begun and held on the first Monday after the fourth 
Monday in October, 1833, James Sullivan was in- 
dicted for arson—in that, in the County aforesaid, he 
wilfully unlawfully and maliciously did set fire to, 
and burn a certain dwelling house of one John Spur- 
geon. 











CASES DETERMINED 





SULLIVAN U8 THE STATE. 





Under this indictment the prisoner was found guil- 
ty, and condemned to be executed. 

These were the facts proved on the trial. 

John Spurgeon, the prosecutor, swore, that in the 
month of June, 1833, he moved into the house, charg- 
ed, in the indictment, to have been burned: that the 
house was of his property, and that he remained in 
possession about two days: that Sullivan, with oth- 
ers came to the house, in the day time, and com- 
manded the prosecutor toleave it. That the prose- 
cutor left the house, and after having gone about one 
hundred and fifty yards, saw Sullivan throw down 
the house and burn the logs. 

It further appeared, that the premises were situa- 
ted on government land; and that the possessory 
right to them, was in one Clark, the son-in-law of 
the prosecutor, who had rented them to the prisoner, 
for one year ; and that the prisoner was in possession 
under that Jease, and had a crop growing on the pre- 
mises. Previous to the lease, by Clark, to the priso- 
ner, Clark had, by verbal contract, agreed to seil the 
same premises to the prosecutor, but, of which sale 
prisoner was not informed. 

The prisoner was proved to have been in posses- 
sion, and that he cultivated the land on which the 
house was situated; and that he used the house to 
keep his farming tools in. 

The Circuit Court, in reference to these facts, 
charged the jury, that the prosecutor had a right, 
under the sale from Clark, to take possession as he 
did; and that it was immaterial, whether the priso- 
ner knew of the sale or not, the pulling down part 
of the house, and setting fire to the balance, and 
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burning any part of it, constituted arson. The Court, 
however, reserved the question as novel and difficult, 
for the decision of the Supreme Court. 


Peck, for the prisoner. Arson must be with a felo- 
nious intent—here the intent is clearly shewn, and it 
is not felonious, ‘The burning must be malicious— 
here the party was a tenant, and could have been 
guilty of no malice —2 Russ. 487, 488; 4 Black. 222, 
note 2; Holmes’s case, Cro. Car. 376-7. He was a 
lessee for years—so there was no arson; for, say 
these authorities, a lessee for years is not guilty of 
arson. Again—the sale here, to the prosecutor was 
void, being by parol—7 Johns, 205. 

The prisoner was in possession lawfully; his tools 
were in the house; he knew nothing of the right of 
the prosecutor, and he had the possession, at the 
time of the burning. The fact that the prosecutor 
went into the house, did not give him possession.— 
He was an intruder. Suppose one comes into my 
house, and forces me out, and unable to eject him, I 
burn the house—would this be arson ? 





Attorney General, contra. We agree, as to the 
law, but not as to its application. ‘The felonious in- 
tent was a fact for the jury: the question was pro- 
perly referred to them, and they only could decide 
it. The throwing down the house, before burning, 
could not diminish the offence. A man may commit 
felony, even in the burning of his own house, if, by 
the act he injures the property of others. But the 
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house, here, was not that of the prisoner—the prose- 
cutor was in the possession, and the burning was with 
the clear intent to injure him.—2 East. C. L. 226; 
Leach C. L. 218; 2 Russ. 488. 

During a lease, the house is the property of a te- 
nant; and the owner, in burning it, might be guilty 
of arson.—Foster C. L. 115. 

The prosecutor was in peaceable possession, under 
a sale from Clark; and the validity of that sale 
could not influence the intent of the prisoner, in the 
act. The lease, also, was verbal; and previous to 
the possession of the prosecutor, the house was va- 
cant. The land was public domain, and the posses- 
sory right thereto rests on mere occupany.—1 Stew. 
600. Now, if the prosecutor had the occupancy, he 
had the only right which could accrue, and the burn- 
ing was arson. 


LIPSCOMB, C. J—This was an indictment, in 
the Circuit Court of Walker County, for arson, on 
which there was a conviction, and points reserved 
for the revision of this Court. 

The facts, as presented by the record, are these — 
The house charged to have been burnt, is on public 
land; it was a small cabin in a field, that one Clark 
claimed to have the good will to, as it is commonly 
called among the squatters; or, in other words, the 
possessory right, as the improver. He made a verbal 
contract of sale to the prosecutor, of the premises ; 
but there was no possession taken at the time of the 
sale, and he, afterwards, in the month of February 
last, leased the same premises to the prisoner for one 
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year, without apprising him of the previous verbal 
contract of sale, to the prosecutor. 

The prisoner went into the possession under the 
lease, and planted and cultivated the field, and used 
the cabin for securing his plantation tools, when not 
using them; and he does not appear to have been in- 
formed of any pretended claim to the premises in 
question, until some time in June, when he found the 
prosecutor in the house, where he had been two days. 
He then, with two others, ordered him to go out of 


his premises. 

The prosecutor, after much abuse, as he swears, 
left the house. ‘The prisoner then removed the house- 
hold furniture belonging to the prosecutor, out side 
the enclosure, and then pulled down the house and, 
set the logs on fire, which were partially consumed. 

It is very clear, from the evidence, that the pos- 
session was with the prisoner: he had planted in 
peace and continued to cultivate, without any dis- 
turbance, or assertion of right on the part of the 
prosecutor, from February, until June. Under such 
circumstances, the prosecutor was an intruder and a 
trespasser; and the turning or ordering him out, 
would not have sustained a prosecution for a tres- 
pass. 

The judge seems to have regarded the quo animo, 
as wholly immaterial, in constituting the offence of 
arson. It is true, that it was not material in this 
case; because, under no aspect, could the facts pre- 
sented, be made arson. But, in a case, under differ- 
ent circumstances, the intention might be essential — 
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In this case, the prisoner did nothing more than he 
had a right to do; and neither committed, nor be- 
lieved himself to have committed crime. 

It isdeeply to be regretted, that he has been made 
to suffer so much, and incur so much expense and 
trouble, under the forms of law. The life and re- 
putation of the citizen should never be jeopardised, 
on such slight grounds, 

The judgment and the sentence of the Circuit 
Court must be reversed and sct aside, and the priso- 
ner discharged, 



































JANUARY TERM, 1834. 








THOMASON and HAYNES, €X’0rs v8 BLACKWELL, 





THOMASON and HAYNES, €x’ors VS BLACKWELL. 


1, An executor can not, by a resignation of his authority, as 
such, avoid the rendition of such judgments or decrees a- 
gainst him as may be in regular progress, for assets unadmi- 
nistered at the time of resignation. 

2. Thus, where, by regular proceeding against two executors, 
it has been ascertained that an estate is indebted to a credi- 
tor, in a particular amount, and the Court is pursuing an in- 
vestigation, as to whether the executors are chargeable for 
the same, on account of assets in their hands—one of the ex- 
ecutors can not, by resigning his authority, avoid the rendi- 
tion of a judgment or decree against himself. 

3. And, it seems, that the resignation of an exccutor would not, 
of itself, be good, if not filed in the clerk’s office, but merely 
tendered to the Court, which takes no order upon it. 


In Error to the County Court of Montgomery. 

In the Circuit Court of Montgomery County, at 
March term, 1829, William Blackwell declared in 
sundry counts in assumpsit, against John Thomason 
and ‘Thomas Haynes, executors of the last will and 
testament of John B. Blackwell, deceased, for work 
and labor, on an account stated; money lent and ad- 
vanced, and money had and received—all by and for 
the defendants’ testator, in his life-time. 

To the plaintiffs declaration the defendants plead 
non-assumpsit, the statute of limitations, and non- 
claim—to which there were replications and issue. 

At March term, 1830, the cause being called, it 
was suggested by the defendants, that the estate of 
their testator was insolvent; and, on this suggestion, 
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the cause was referred to commissioners, to audit the 
claims, as directed by statute. 

The cause having thus gone before the County 
Court to abide the result of the representation of in- 
solvency, and the Orphans’ Court proceeding to au- 
dit the several claims against the estate, with the 
consent of the judge of said Court, and of the said 
parties, the claim in this case, was referred to the de- 
cision of a jury, in the County Court, whose judg- 
ment, it was agreed, should determine the said claim, 
and it should be reported aécordingly. And there- 
upon came a jnry, who, after being impanneled and 
sworn, well and truly to try the issue, rendered their 
verdict for the plaintiff, for the amount of the claim; 
and judgment was rendered by the County Court, 
accordingly. A motion for a new trial, was then 
made by the defendants, which was refused by the 
Court. 

Afterwards, at a stated term of the Orphans’ 
Court, held on the first Monday in December, 1830, 
to which time the final settlement of the estate of 
the defendants’ testator, stood continued, after due 
notice, the Court proceeded to take up the settlement 
aforesaid—when ‘Thomas Haynes, one of the execu- 
tors aforesaid, appeared in open Court, and by his 
attorney, filed his resignation in writing ; whereup- 
on came the attorney of the plaintiff and moved the 
Court, to reject the said resignation; when, by consent 
of the said Haynes, and of the parties, by their attor- 
nies, the cause was continued. And, afterwards, to 
wit, on the 11th day of December, 1830, to which time 
the said cause stood continued, the Court proceeded to 
the final settlement of the aforesaid estate; when, 
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after duly auditing the claims against the same, it 
appeared that the said estate was not insolvent; but 
that there remained in the hands of the said execu- 
tors, unadministered, the sum of one thousand and 
nineteen dollars and twenty-four and two-thirds 
cents. 

It was, therefore, ordered, adjudged and decreed, 
by the said Court, that William Blackwell recover 
of the said John Thomason and ‘Thomas Haynes, 
executors of John Blackwell, deceased, the sum of 
one thousand and four dollars and ten and three 
fourths cents, the amount of his claim, as audited 
and allowed, against said estate. 

Thereupon came the said defendants, and assigned 
for error in this Court, that the Court below gave 
judgment against the defendants, after one of them, 
(Haynes,) had filed his resignation. 


Goldthwaite, for the plaintiffs in error. The only 
error relied on, is the rendition of judgment after re- 
signation. What may have been the intention of 
the party in resigning, can not be considered. The 
executor made the resignation, and it could not be 
withdrawn: and after being made, no judgment 
could be rendered against him. 

The statute contemplates no more than was done 
here. It, to be sure, reserves the liability of the ex- 
ecutor, and his sureties, for all assets unadmidister- 
ed at the time of the resignation, but contemplates 
no judgment against him on the settlement. All 
that the Court, then, had the power to do, was to 
render judgment against the executor who had not 
resigned. 
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Refléct upon the hardship, that might ensue: sup- 
pose one executor takes to his possession all the ef- 
fects of the estate—they are called on to settle, and 
the Court can not discriminate between them ?— 
Now, I contend, that the only recourse of the one, is 
to resign: it is his privilege; and his doing so cannot 
impair any remedy which the parties interested may 
have against him, for assets unadministered by him, 
at the time of the resignation. 'The statutes do not 
authorise a several judgment against each, by the 
County Court. And how could a joint-judgment be 
given, where it clearly appeared there was no joint 
liability. 


Peck and Vandegraaff, contra. The Court must 
presume, in this case, that the resignation was made 
with a fraudulent motive. It was evidently design- 
ed, to avoid the rendition of a judgment by the Court, 
when the Court had, by its action, discovered that 
the judgment was proper to be given. ‘The judg- 
ment which the Court was about to give, was a ju- 
dicial act, which the party could not controvert, ex- 
cept by appeal. 

Again, the resignation was tendered in open Court, 
for the action of the Court: while the question of 
resignation was pending, the party virtually with- 
draws it, by consenting to a continuance. Here is 
no resignation perfected. Can it be allowed to a re- 
presentative of an estate to defeat a creditor in this 
way? Surely not. The only matter which the cre- 
ditor was bound to do, was to establish his demand, 
and fix assets in the hands of the executor. This 
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he did, and.to. defeat his judgment, the executor can 
“not resign. : 

There is nothing in ihis case, shewing that: the.ex: 
ecutor who resignaed, transferred ‘the effects. to’ the 
other—on the contrary, the decree of the Court. is, a 
that the executors have in their-hands-enough ‘to die: c 
charge the plaintiffs. claim. 3 : 


SAFFOLD, J—-An action. of assumpsit having 
been instituted in the Circuit Court, against Thoma- 
son and Haynes, as executors of John B. Blackwell, 
deceased; whilst pending, the-estate- of the said: dex 
ceased was represented jnsolvent,-and ‘the. claim Te 
ferred to commissioners, appvinted.-by the Orphans’ d 
Court, to. audit. such claims, ‘er to the, latter Court,. . a 
acting in that. capacity, The Court ha¥ing taken’. ; ” 
upon itself the. duty of-auditing. the claim, it'-was . 
agreed by the parties! with the’ assent of the Court; 
that this demand should-be. submitted ‘to a jury io q 
the County. Court; and that their verdict, and, the» 
judgment thereon, should determine the letmay and ne ¢ 
‘be weported,acecordingly. et 

A. jury having ® been impanneled and sworn, the. 
trial. was had, when a verdict atid judgment were . 
rendered, against. the executors, for nine hundred and, 
forty-nine dollars and.thirty-seven, and a half cents: 
After many: ¢ontinuances for a hearing and final set- 
tlement of the-estate, and due notice. given, the. Or: 
phans’ Court met-for the pur pose, when Haynes, one. 
of ‘the said executors appeared in Court, and, filed 
his yesignation: .in, writing. Then, the! counsel, fer. a 
the claimant having moved’ the Court 'to: reject: ee: a 
5's & p. 24. | pe, Aaa 
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" gesignation, 2y consent of the said Thomas. Haynes, 
and of the parties, the case was continued, until a fu- 


ture day. 

On the subsequent day, to which the hearing had 
been adjourned, the record states, the Court proceed- 
ed: to. the final settlement, (nothing further being said 


: of. the proferred resignation ;) when, on auditing the 
‘various , Claims; it was found, that the éstate was not 
insolvent, but, that after settling the other demands, 


there Femaiped in the hands of the executors, a larg- 
er amount than that ascertained to be due this claim- 


ant—whereupor the Court decreed payment in: his 
, favor, for the sum due. 


The: only ground of error insisted on, is, that the 


Court decreed payment against the executors, after 
ae fhgolieged resignation of one. 


i'Rhe question is believed to present, but little dif- 
; and as.no authority of doubtfal construction 


| ‘was read, in argument, the aubjecs requires but a 
bie - brief, notice. 


The right of executors, &e. to resign their authori- 
Sa Dy - writing, subscribed and delivered into. the 


pres clerk’s office, is expressly declared by the statute;* 


but the provision is. ‘equally explicit, that; in such 
cases, they or their securities, “shall be bound for all 
the assets or effects, which shall not. have been duly 
administered or applied, or shall not:be delivered to 
_ their successors.” Qn. principle, the ‘responsibility 
* gould not be otherwise. 

By 4 dué course of proteeding, it had heen ascer- 
tained, that the estate was indebted to the complain- 
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to be had, to detérmine: if the executors were not 


ecto: % 





chargeable with the same, on account of assets-in 
their hands—at this stage, one of them would resign’ 


his authority, to.defeat the decree; but, according to 
the statute, referred to, such inequity is not tolerated, 


even if the resignation had been formally made, with-. 
out objection. Both the executors had accepted the, 


trust, and ‘continued in the exercise of it, until they 
had incurred the liability, for which they were then 


" required to account—proceedings having been insti- 


tuted against them, and so far ‘prosecuted, as to re- 
quire only the consummation of a final decree, and 
the Orphans’ Court being the most appropriate _tri- 
bunal for the settlement of estates, neither law nor 
equity. will ¢ountenance the artifice resorted to, as 
the means of evading or delaying justice. 

What would have been the consequence of a re- 
signation, at an earlier stage of the administration, 
it is not now material to enquire. 

There is another view of this case, which appears 
equally decisive, in favor of the creditor. ‘The re- 
signation was tendered to the Court, not filed in the 


clerk's office, and pleaded as a matter of defence— ‘ 


nor does the Court appear to have made any deci- 
Sion upon it: after the objection to its acceptance 
was made, a decision upon, it, by the Court, appears 
to have been prevented, by the continuance of “the 
case,” by the consent of the resigning executor, as 
well as the other parties to the controversy. 

This continuance must be viewed as a postpone- 
ment, by consent, of the whole matter in contest—as 
well the proferred resignation, as the litigated claim. 
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On the subsequent day, when the Court again or- 
ganised, no farther notice appears to have beer ta- 
“Ken-of the resignation, either by the Court or the 
executor; who:had tendered it: What would have 
. been the decision of the Court upon it, if still relied on, 
can only be matter of conjecture: and. as not insis- 
ted on, it may be presumed to have been abandoned 
or waived. ~~. 
‘From these views, we are of a the judgment 
‘or deeree must’ be atirmed.: 
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1. Where, in anaction upon a noté.payable in cotton, judgment 
is rendered, ascertaining the value of the cotton, this Court, o 
in the abséinge of a bill of exceptions, or demurrer to the evi- 5a 
dence, showing what testimony was introduced, will net sup- = 
pose that the note sued on, was the only evidence jntroduced. * 

3. In an action, (commenced before a justice, and taken’ by ap- a 
peal to a Superior Court,) upon.a nete payable in cotton, an Bx. 
omission to set out the value of the. cotton in the statement, 
is cured by a verdict, ascertaining the value: or, at least, by 
the statute of jeofails. 





‘ i 


In Montgomery County, Robert Irvin, bearer of 
William: Nichols, sued out a warrant against Jeffer- 
son Nichols, on a note of the latter, payable to Wil- 
jiam Nichols, in two thousand pounds of cotton. | 

» ©On the trial, before the justice, judgment was'giv- :s 
en for the plaintiff, from which the defendant took 7 
an: appeal to the County Court. 7 : 

In the County Court; the plaintiff came and filed, 
on the appeal, the following statement, to wit—* The “4 
plaintiff avers, that the defendant is indebted to him, in 
the sum of two thousand pounds of cotton—due by 
note, dated the 14th February, 1825, due the 15th 
November, 1825—which debt the defendant neglects 
and refuses to pay, to the plaintiff’s damage of fifty 
dollars.” And a judgment in the said Court, was 
given for the plaintiff. 

The defendant, on writ of error, assigned in this 
Court— 

First—That there was no issue formed or signed, 
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between the parties ;.and, that. the cause was sub- 
mitted to a jury, as. nee issue, when none was 
joined. . 

Secondly—That the. statement filed by the plain- 
tiff. contained no cause.of action: it assigned: no 
breach of the defendant’s undertakingynor averred 
the value of the cotton, at the time it was to have 
been delivered. 


Peck, for the plaintiff in error, We rely only on 
the second assignment of error. ‘The note and state- 
ment must be taken together; and, thus taken, they 
shew.no cause of action... There was no averment 
of the value of the cotton, which is a material mat- 
ter'and must be stated. From all the papers, it ap- 
pears that the plaintiff had no interest in the note 
sued on—consequently, no cause of action. He does 
not even state, that he is the bearer of the note: pri-. 
ma facie, it belongs to Nichols; and every assertion: 
of the right to sue, in the plain here, is upon pre- 
sumption, 


E Goldthwatte; contra. - It has: repeatedly been de- 


termined, that the same strictness is not required, in 
cases like'the present, as in ordinary pleadings. ‘The 
Court will presume, that the value of the cotton was 
proven, for such is the verdict; and: the jury could 
not have found the value, had. it nat ‘been proven. 
How: cari this Court arrive at ¢he conclusion, the 
note was the only evidence: ‘There is no bill of ex- 


ceptions, and no demurrer to the evidence. In no 


other mode, than by one of these; could the evidence 
become a part of the record. 
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THORNTON. J.—This: action was commenced 
by warrant, before a justice‘of the peace, from whose 
judgment an appeal was taken to the County Court, 
where a statement of the cause of action, is made by 
the plaintiff, in the following words: : 

“Phe plaintiff avers, that the defendant is indebted 
to him, in the sum of two thousand pounds of cotton, 
due by note, dated the 14th February, 1825—due the 
15th November, 1825; which debt the defendant ne- 
glects and refuses to pay, to’the plaintiff’s damage 
of fifty dollars.” 

There are two errors assigned upon the record: 


the first is for the omission of a.formal issue, signed - 


by-the parties, which, however, is not insisted upon, 
as valid. 

The second assignment of error is endeavored to 
be sustained, by supposing that the note endorsed on 
the warrant, which was payable to William Nichols, 
or bearer, was the only evidence, which the plaintiff 
introduced on the trial, to sustain the issue tendered 
by his statement. 

There is no bill of exceptions taken, or demurrer 
to the evidence, shewing what testimony was adduc- 
ed, or, that. any objection was made, to any ‘which 
was heard.’ So that no proposition in this Court, can 
be predicated; of the evidence in the cause.“ This 
assignment of error is.further sought to be sustained, 
by a supposed substantial omission in the statement, 
respecting the value of the cotton: 

We consider this objection cured, by the verdict, 
ascertaining that value; but; at all events, as obviat- 
ed, by the statute of 1824; which provides that no 
cause shall be reversed, &c., after verdict or judg- 
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a - nent, )for. any matter ‘on the face of the pleadings, 

as , mot previously objected te—provided the declaration 

~s. ‘gontains a ‘substantial cause of action, and a ‘materi- 

<% ali issue be tried: thereon. : 
The judgment i is ae 
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Ye _ PURNELL et al. vs HOGAN. 


4. A claimant of property, levied on, under execution, can not, 
ina proceeding to try the right thereto, interpose a’‘mortgage 

_ of the. property Jevied on, executed to himself, from the de- 
- fendunt in ‘exegitlon,, 


' .. Error to Greene Circuit Court. 

~, James: Hogan, having recovered a judgment in the 
County Court, of ‘Tuskaloosa; against William Pur- 
nell, éxecution thereon was issued to the County of 
Greene, and.levied upon four negro girls, slaves, and 
some’ other. personal property, as of the estate 
of ‘the defendant... This ,property was claimed by 
_ the oath of, one Chapman, agent of Samuel, Ste- 
phen and Nancy Purnell ; and on that claim, a trial 
ofthe rightof.property in the slaves was had, in 
the Circuit Court of Greene. 

To support their claim, the claimants offered in 
evidence, a deed of mortgage, executed to. them by 
the defendant in exetution, for. the slaves in ques- 
tion ; but. which deed-the Court rejected. . The 
ground of. this rejection: was not stated in the bill of 
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exceptions. ‘The jury having found the shaves sub- 
ject to the execution, th& claimant took a writ of er- 
ror. 


Eliott-and sar lecharsedl for the phan in error— 
Ntewart, contra: 


THORNTON, J.—This cause comés befpre the 
Court, ‘by writ of error from the Citcuit: Court for 
the County of Greene, being a trial‘of the right of 
property, had pursuant to the statute,in such case 
provided, wherein the plaintiffs in error were ¢laim- 
ants, and the defendant in error, plaintiff in execu- 
tion. During the progress of *the said trial, a bill of 
exceptions was filed to the opinion of the Court, re- 
jecting testimony offered by the claimants, and ad- 
mitting testimony offered by the defendant in érfor. 


The errors assigned question the legality of such re-" ; 


jection and admission. 

That assignment, however, which relatéd to the 
admission of testimony on the part of the defendant 
in error, is understood to'bé abandoned ; and the ‘on- 
ly question remaining, is as to the exclusion front’ the 
jury of a deed of mortgage, purporting to have been 


executed to the claimants, by the defendant: in exe- 


cution, which’ was the ground of the claimants’ as- 
serted right to the property, levid upon in the passes- 
sibn of the mortgagor. 

It is wholly unnecessary, from the view. which we 
take of the case, to examine the various propositions 
involved in the argument of this point at bar. It 
does not appear upon what legal considerations this 
5 8. & p. 25 
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article of évidence’ was, excluded from the jury ; whe- 


- ther, as is supposed, on the dhe hand, because it was 


an unauthenticated. copy of an inchoate instrument, 


. or because, as is supposed, on the other, the Court 


undertook to ‘determine, from the evidence adduced, 
in derogation of. the rights of the jury, that the’ in- 
strument -was concocted in fraud and collusion.— 
‘Nor, is. it material to determine what influenced the 


‘determination of ‘the Court ; for. the. cotrectness of 
the reason’ given or imputed for.a judicial opinion, is 


by no means an infallible test of. the justness of that 
opinion... There-may be, and often is a right opinion 
for'a wrong reason:’ If the opinion be ‘correct, no 


writ of error lies: to the reasoning. 


That the deed, which was offered in evidence by 


“the: claimants, as their only ground. of title, was a 


deed.-of mortgage, is. conceded ; and this, of itself, 


- was sufficient: to exclude it from the jury. It has 
been expressly decided by’ this. Court, upon a full 
., wiew. of all the authorities, that the interest of a 
_,° ‘mortgagee can not be interposed to hinder'and delay 
_~,exeoution, of the property “in possession of the mort- 
_gagor; but, that his. equity of redemption is liable 

. to -bé'sold‘in satisfaction of. his ‘debts. 


This principle, which we think decisive of the case, 
was settled by this Court, in M’ Gregor § Darhug vs 
Hail? The jndgment ; is affirmed. . _ 


SAFFOLD, J, not. sitting. 
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DAWSON U8 TURNER. 


DAWSON US TURNER. 


1. Where the result of a decision below, is correct, this Court 
will not reverse, because the Inferior Court has assigned im- 
proper grounds for its determination. 


Error to the County Court of Pike. 

In this case, Turner, by warrant, before a justice 
of the peace of Pike County, sued Dawson, on a 
note of the latter, made payable to one Richmond, 


for eleven dollars and sixteen cents. 'The magis-. 


trate gave judgment, by off-set, for the defendant; 
from which he took certiorari to the County Court, 
wliere judgment was rendered for Turner, for the 
sum of fourteen dollars and seventy cents. 

The entry of judgment was in these words—“This 
day came the parties, by their attorniés, and upon 
the examination of the testimony, it is considered by 
the Court, that the plaintiff recover of the defendant. 
the sum of fourteen dollars and seventy cents, with 
his costs,” &c. Then ‘follows a bill of. ‘exceptions, 
stating, that on the trial of this cause, the defendant 
produced, asa set-off, the following note, viz: 

“ On the third day of July next, I promise to pay. 
D. WNeel, or bearer, ten dollars; and, further pro- 
mise to him, ten dollars, at September Court next; 


and, I further promiseto pay him twenty dollars | 


more, when the recovery is made in my favor—for 
value received, this 28th June, 1E9Y 

[ Signed] “3. R. TURNER.” 
Endorsed thus—“Received of the within, ten dol- 
lars—4th September; 1830. D. M’ NEEL.” 
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“Phe defendant proved, that it was acknowledged 
by the plaintiff to behis'signature. The Court, how- 
‘ever rejected the said note, on the ground that it was 
2 : Parréd ‘by the statute of limitations, and :gave judg- 
‘ment forthe plelistifs and the nen took a writ 

of error.” ! 

Peck, for ‘the plaintiff in error.— 

_ _ Goldthmaite, contra. 


A “ SAFFOLD, J.—This trial was had in the Coun- 
* ty Court of Pike’ County; on appeal from the judg- 
“nent of a Justice, in a suit instituted before him, in 
"April, 1830, wherein Turner was plaintiff, and in 
-. whose favor ‘the judgment was rendered, on a pro- 
“missory note. ‘To review which, Dawson prosecutes 
4 this writ of error. 

"The question for revision “appears from a bill of 
exceptions, which shows, that on the trial of the ap- 
; peal, Dawson, then defendant, offered as a set-off, a 
‘note, which * appears, from the transcript, to have 

| been dated i in June, 1830;*igned by Turner, and pro- 
4 mising, on the third day of July;then next, to pay 


re ‘one: D. M’Neel, or bearer, tén dollars; also, the like 


“sum, in September following, &c. On this: note was 


iS «.* indorsed: a eredit of ten dollars, bearing, date the 
a os 4th’ September, 1830. “ The set-off was rejected by 
“<*. ¢hé Court, onthe ground, as stated, that it was bar- 


: ae by the ‘statute’ of limitatione—the sum Was so 
“small ‘as to require no issue. 
~The rejection’ of this evidence i is the cause wesign- 
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‘From the inconsistencies, in the record,'the pre- 
sumption may be indulged, that in the original note; 
offered as a set-off, the writing was so illegibly ¢r im- 
perfectly executed, as to admit of doubt as to its true 
date. . If it, in fact, bore date, as stated in the tran-. 
script of the record, it was inadmissible, as:a set-off; 
but it was so far a-cause entirely opposite to that 
assigned by the Court—instead of its being barred 
by the statute of limitations, it had no existence,.at 
the time of the institution of the suit. The suit’swas 
commenced, in April, 1830, and the note hears date 
in June. fullowing; therefore, no consistency canbe 


ascribed to the record, untess on the suppositign, that 


the note was viewed by the Court, as bearing date 
six years or more anterior to the institution of ‘the 
suit. It.is not improbable, that. the 1830. may have 
been taken for.1820, and the counsel may have-so 
presented it; or such, in fact, may be the true date. 

But; be the hypothesis what it may, the r¢salf'must 
be the same: if the true date was 1820, which was 
more likely to be mistaken for 1850, than-any ether, 
the note was barred by the statute of limitations,.as 
ruléd by the Court.—If the latter was the true date, 
(and such we are now bound to consider it , it was 
equally inadmissible, because of its non-existence:at 
the commencement of the suit. 7 

- The note being inadmissible as bvidenaes the eir- 
cumstance of the Court having rested the rejection 
of iton a wrong ground, furnishes no cause for a re- 
versal of the judgment. 

When. the result. of the decision is correct, the 
grounds or reasons given for it are generally immate- 
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hes Ret “off was clearly inadmissible; in any view that 
bys See rk ‘ean he taken of ‘it, Rok Sie 
Saas Pigott is affirmed: 


.e T sa use, &C. US MOODY. 


P, The holder of a note, payable i in'a sum exceeding fifty dollars, 

thas the right, [without the maker’s.consent,] to credit it with 

oa an amount by which it can be reduéed within the jurisdiction 
ef sis faitice of the peace, and sued before the latter. 


— 


- This case was ssaimiail: veinapiineed before a jus- 
tice of the peace in Montgomery County. . It. origi- 
nated.in.a warrant, issued at the suit of Nibbs, for 
. the-use of Edwards, and ‘was founded upon a promis- 
sory. note, ‘drawn hy Moody, in favor of Nibbs, for the 
Re sum. “of sixty dollars. On this. note were indorsed 
Bete ckedits for the sum of: fourteen dollars. “Judgment 
* )..- > was. given by the. justice, by default, for forty-eight 

* dole: and thirty-five cents, in favor of a amet 
, tiff: + 
ae By certiorari the cause was sembved: by the, de- 
i, r y fendiint;to the Gounty Court of Montgomery Coun- 
Be ul Cyt Tn that Court the defendant plead ito the state- 
me od » ment filed in the ‘eause; to the jurisdiction of -the 


4s eee | upon; exceeded the: jurisdietion of. the Court, in that 





a ers 1 als and: shiey are so in this cab ‘asfit appears the ° 


ee : Court whereby he averted, that’ the said ‘note sued ” 


vit was for an amount above the. sum of fifty dollars; 
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and that-the plaintiff, without the consent: of the des. 
fendant, had credited the same, in order ‘to bring it 
within the- jurisdiction of a magistrate ;-and that the 
Circuit sand County Courts had lawful jurisdiction of 
the ‘cause, and not the justice, before whom sued. 

The plaintiff, to this plea replied, that the defen- , 3 
dant having a just account against the said‘Edwards, - .° a 
for. whose’ use the suit was broughit, the said credit 
was accordingly eutéred on the: said ce before the 
institutionof the’ said suit. 

Phe defendant rejoined, that the said note was for 
an amount exceeding the sum of fifty dolars—that 
the said credits Were entered without: his request , or . 
direction, and therefore the cause was’ not recaceneen g 
bleibefore the said justice: 

To this rejoinder the plaintiff ddtinanan Which de-- 2 
murrer was overruled, and judgment entered for the 4 
‘defendant; and the plaintiff took, a-writ'of érror to... | a 

- this Court; and assigned for cause of reversal, the. —; 
judgment ‘ofthe Court «below, upon the egraenf: 
aforesaid. 





Peck, for the plaintiff in error. We contend, that: 
we had a right to credit. the note in this case, and 
thus: bring it within the jurisdiction of the justice; 
under.a decigion of this: Court—(‘King vs Dougherty, oH ok 
2 Stewart,-487.) } 


Goldthwaite, contra... I-conceive the case cited. is, 
not .law ; and is opposed by reasons, strong enough 7 ie 
to induce a réview of the authority. The-act of the « 

" party cai not give jurisdiction to a Court ;) not ever 
the consent of both parties. It is‘against principle; 


oe 














allowed.’ Can the Plaintiff, By-his 
“: OW gut, give jurisdic yh; Where there ‘was none be-" 
foré, Bie ase oF King vs Dougherty does riotappear 
to have Been argued, and conld tot have« been ma- 
We < tinely Wonsidered bythe Gourt. - It does not: in that 
ee Os “oease, appear expressly ‘that : the: credit) wag against’ 
Se he consent’ of: the ‘opposite. ‘party: here, it appears 
eS Rea i positive y ‘agafust, his consent.” It is a’ release, with- 
* A ee “olit'a sam tions ‘and, a release i is’ “essentially acon 
Oo oS tract: aE ‘operates a material change in’ the*situation 
es. he » 46f the: patties“one; tod de: sure). fas: ‘a right not to. 
Box Pe “pue 5: - but herbie: RO: right: to chan she: ataity of 
Ty abide Bs ‘adversary, | 
E ae Baier Ve idl ut Shard’ Reports pigs 3) earries the 
Mate? aRlenctisis ‘as. ‘to jitrisdiction; thuch: farther than. this 
mS <5 ede toot Foquiré it.’ ‘There, the plaintiff'iad join-” 
elt demands together, and’ the higher Gourt éould: 
oe exercise iction=' Tn our case; “the Sy ahd 
Bh establishes thé jurisdiction.“ °~. 
SAgain—it 4 thé case’ in 2dStewart; the reliweuliale 
ae tay 2 then was for the Benefit of the ‘defendant: “but here: 
ne 4 “ Bea ie fact is’ éxpressly tegatived: there’ is io assent: 
bet g eu “Sand the: extinguishipent of a: debt is a ‘contract, that 
res“ assent.” Sixppose the’ ‘defendant sued’ the 
eos ala iif -would the: eredit, ‘without’ his assent, be a 
ts setts i barge of the action Fr corte note 
me i ‘ et “SAFFOLD; J: “hia was an ‘appeal i in’ the Coun- 
"4 Be Lge of Montgomery Coneystiem the we sultant 
Sat justice: i 
% ae “Ou the’ ‘tial: the. ‘plaintit alow, ais is also the 
. ees - itt in: étrot, alleged that the defendant was 
aie Fy “ fasitly: wr to: om . “ithe sum of taxtyoaix dol- 
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lars, a balance due by note, originally for sixty dol- 
lars, but credited, before suit brought, with four- 
teen dollars, before that time paid. The defen- 
dant pleaded to the jurisdiction of the Court, (Jus- 
tice’s,) that the note sued on, was for more than fifty 
dollars. ‘The plaintiff replied; that before suit 
brought, he justly owed the defendant the amount 
credited on the note—therefore, entered the credit 
and sued for the balance. ‘The defendant rejoined, 
that the credit was entered without his consent, and 
against his will. ‘Vo this the plaintiff demurred, and 
the Court, overruling the demurrer, gave judgment 
against the plaintiff, for costs. 

This judgment is assigned as the cause of error. 

The former decision of this Court, in King vs 
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ee 


Dougherty,* if still sanctioned, and which is relied +2stewart, 


upon by the, plaintiff, appears decisive of the present 
question. It maintains, that where more than fifty 
dollars are due on a contract, the creditor may relin- 
quish all over that amount, and sue for the balance, 
in the justice’s Court. The counsel for the defen- 
dant, however, suggests the propriety of reviewing 
the principle of that decision, and insists, that its au- 
thority is questionable, in as much as it permits the 
act or consent of one or both the parties, by credit- 
ing the demand, to give jurisdiction to the justice, 
when, by the constitution and law of the State, he 
had it not; that jurisdiction can not be thus confer- 
red. 

The counsel further insists, that the other case is 
distinguishable from this, for the reason that in the 
former, the credit was for the benefit of the defen- 

5 8 & p. 26 
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dant, and his consent might be presumed; when, in 
this, the facts are otherwise. In answer to all which, 
it may be said, the constitution of the State limits 
the jurisdiction of justices, to causes, in which 
“the amount in controversy shall not exceed fifty 
dollars ;’ and the statute, to “all debts, and demands 
not exceeding fifty dollars, for a sum or balance due, 

“Aik. Dig. OM ANY specialty, note,” &c.* 

as There is nothing in either, to prevent the parties 
from reducing a debt, originally for more, to a less 
sum, and making it the amount in controversy. This 
could be done, by the joint act of the parties, by di- 
viding the sum into new notes, by payment of part, 
and entering a credit on the note: or, by the credi- 
tor’s voluntary relinquishment of part, as ruled in 
the former decision referred to: there, it was said, 
“the plaintiff had a right to relinquish all his debt, 
except fifty dollars, so as to bring the case within 
jurisdiction of the magistrate ;” and, in this decision, 
the Court was unanimous: nor do we now feel any 
dissatisfaction with it. 

Though the decision permits the creditor alone to 
vary the amount of his demand, it is only by reduc- 
ing it, which, in legal contemplation, can produce no 
injury to the adversary. While it enables the credi- 
tor to commence his litigation before the magistrate, 
it does not deny to the defendant, the benefit of a de- 
cision by either of the higher Courts, which would, 
otherwise, have cognizance of the demand—this he 
can have, by means of an appeal and writ of error, 
if dissatisfied with the decision of the more cheap 
and summary tribunal. 

The counsel also refers to the case of Lightfoot vs 
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NIBBS, use, &c. vs MOODY. 
Paton; as an authority in this case. It was there —s 
decided, that the uniting of several demands, in or- 
der to produce a sum of which the district Courts of 
Kentucky had cognizance, was illegal, and would 
not give those Courts jurisdiction. 
This decision is predicated on a statute of that 
State, which is not before us, and therefore, its 
weight as authority, can not be appreciated. We 
are satisfied, however, to reject its influence on this 
case, either on the ground of its inapplicability, un- 
der the peculiarity of the statute, there, or, that it 
maintains a principle by which we are unwilling to 
be governed. 
If the principle there advanced would deny the’ 
right of a creditor here, to consolidate several de- 
mands between the same parties, so as to give juris- 
diction to the Courts of record, when, otherwise, 
they would not have it, we can not regard the case 
as authority. 
A later statute of this State, than the one previ- 
ously referred to, contains a provision, by which, in 
a different way; jurisd 
ly given in this case, to the magistrate. 
Had the suit been institute 


iction could have been express- 


by the defendant be- 
low, on the less sum, against the plaintiff, and the 
latter had introduced the sixty dollar-note, as a set- 
off, and claimed the balance, he would have had the 


sanction of the statute of 1827,* which provides that, « Aik. Dig. 


294. 


“in any trial before a justice of the peace, in civil 
causes, where the defendant’s off-set is satisfactorily 


proven to be greater than the plaintiff’s claim, the 
justice shall give judgment in favor of the defendant, 
for the overplus, provided it does not exceed fifty dol- 
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lars; and, if the overplus should exceed fifty dollars, 
then the justice shall give judgment in favor of the 
defendant, for costs; provided the defendant will en- 
ter a credit on his claim, for the amount of the plain- 
tiff’s demand, or give the plaintiff a receipt for so 
much,” 

The equity of this latter statute is conceived to 
apply equally to both parties, and to give the privi- 
lege of entering sets-off, as payment, to either. By 
this, and other means, which might be mentioned, 
the balance only, is to be regarded as the sum due, 
or the amount in controversy; and which, by the 
prior statute, and the constitution, is cognizable be- 
fore the justice. 

We are, therefore, of opinion, the judgment of the 
County Court must be reversed, and the cause re. 
manded, 
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SADLER et al. vS HOUSTON & GILLESPIE. 


1. A dismissal, (or discontinuance,) as to one of two makers of 
a promissory note, and judgment against the other, where the 
record shows service of process on, and declaration against 
both, is error. 


Houston & Gillespie, assignees of Ann P. Rossell, 
brought an action ef debt in Blount Circuit Court, 
against Isaac and Mary Sadler: and the cause of ac- 
tion Was a joznt promissory note, signed by the de- 
fendants, and made payable twelve months after 
date, in the sum of three hundred dollars, to Ann P. 
Rossell, or order. ‘The writ was executed on both 
Fsaac and Mary Sadler. 

At Spring term, 1828, the following entry appear- 
ed to have been made in the cause, to wit—‘ Mat- 
thew C. Houston & William FE. Gillespie, merchants, 
&c., assignees of Ann P. Rossell, against Isaac Sad- 
ler and Mary Sadler— This day came the parties 
aforesaid, by their attornies, and the said plaintiffs 
dismissed zs [their] suit, as against the said Mary 
Sadler; and, the said defendant saying nothing, in 
bar or preclusion of the said plaintifis’ action, where- 
by the plaintifis, as against him, remaineth altogeth- 
er undefended.—lIt is, therefore, considered, by the 
Court, that the said plaintiffs recover against the 
said Isaac Sadler, the sum of three hundred dollars, 
the debt, in the declaration mentioned, together with 
the sum of thirty-one dollars, interest thereon, com- 
puted by way of damages, for the detention of the 
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debt aforesaid ; and also their costs, by them about 
their suit in this behalf expended,” &c. 

By writ of error, the said Isaac and Mary Saddler, 
removed the cause here: and it was assigned—that 
a judgment was rendered against the said Isaac 
alone, when the writ was issued against both the de- 
fendants, and served on both; and a declaration filed 
against both. 


LIPSCOMB, C. J.— Houston & Gillespie, as- 
signees of Ann P. Rossell, brought the suit, in the 
Circuit Court of the County of Blount, against Isaac 
Sadler, and Mary Sadler. Service of the writ was 
effected on both the defendants. ‘There does not ap- 
pear to have been any appearance, uniess we can 
infer the presence of the defendants from the manner, 
in which the clerk has entered the judgment. 

The case is first stated, of Houston & Gillespie, 
against both the defendants. He then goes on to 
say, that the parties appeared by their attornies, and 
the said plaintiffs dismissed his suit, as against the 
said Mary Sadler ; and the said defendant saith no- 
thing in bar, &c.; concluding a judgment of mzhel di- 
cit in the usual form. 

The error assigned, is in the entering up judgment 
against one, on'y, after having discontinued, as to the 
other defendant, who had been in Court, as co-defen- 
dant. 

That such a discontinuance is error, and fatal, has 
been ruled, by a series of decisions in this Court; 


and it will be only necessary to refer to those cases. 
21Stew.62. . . 


»1 1b. 130. The case of Smzth & Hill vs Cobb;* Adkins vs Al- 


1 Ib. 189. : 
a2 1b.13._ len; Brahan vs Johnson;* Roberts vs Johnson;4 Thomp- 
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son vs Saffold et al? The principle is acknowledged * ®: ™ 


in all of these cases; and we are fully satisfied of its 
soundness. I will only remark, that the case of Ro- 
berts vs Johnson, (reported in 2d Stewart,) was one 
of marked features; and the decision of the Court 
might well have been rested on the peculiar circum- 
stances, if there had been no more solid basis to rest 
it on. 

In truth, the case was decided, on the ground, that 
service had never been effected on the other defen- 
dant: and, the plaintiff was authorised to disconti- 
nue, as to him, by the act of 1818. But, in giving 


‘ 


the opinion of the Court, I made some remarks, on 
the prominent and extrordinary features it presented, 
that, in my opinion, would have saved the judgment, 
even if the other defendant, as to whom the suit 
was discontinued, had been served with process. 

In that case, after the discontinuance, judgment 
by default was entered, which was opened by the de- 
fendant, on affidavit of merits; but he then declined 
pleading, but secured a continuance—and, at the 
next term suffered a judgment by default, again to 
be entered up, for want of a plea. This, to me, had 
the appearance of trifling with the Court. 

The judgment must be reversed. 





THORNTON. J, not sitting. 
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SIMPSON & GORDON US TIPPIN. 


1. In a proceeding, (under statute,) contesting the answer of a 
garnishee in attachment, evidence can not be introduced, by 
the plaintiff, to show that a note, due by the garnishee, to the 
defendant in attachment, has been fraudulently assigned by 
the latter, to a third person, to avoid the debt attached. 


In this case, an original attachment, in favor of 
the plaintiffs in error, against the defendant, as an 
absconding debtor, was taken, from the office of a 
magistrate of Lauderdale County: and was made 
returnable to the County Court. Founded upon this 
attachment, a garnishment was issued to John Cau- 
trell, requiring him, personally, to answer before the 
said County Court, what goods and chattels of the 
said Dennis Tippin, he, the said Cautrell had in his 
possession ; or what sum or sums of money he owed 
to the said Dennis Tippin, &c.; or, in the hands of 
any other person, &c. 

In pursuance of the summons, the said Cautrell 
appeared at the return term thereof, and answered, 
under oath, that, on the 28th December, 1829, he 
executed to the said Dennis Tippin, the defendant 
in the attachment, a promissory note, for the sum of 
three hundred dollars, due on the first day of Fe- 
bruary, 1831; that the said note was assigned by 
the said Dennis Tippin, to one Philip Tippin, of 
which assignment he, the said Cautrell was notified, 
by the said Dennis, and the said Philip Tippin, be- 
fore he was summoned. as a garnishee in this case, 
or had any knowledge of the same. He further stat- 
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ed, that he was indebted to the said Dennis Tippin, 
in the sum of three dollars and twenty cents, and 
no more; and he prayed to be discharged, &e. 

Upon the coming in of this answer, the plaintiffs 
in attachment, in pursuance of the statute, made 
the affidavit required, contesting the truth thereof; 
and ‘an issue was formed accordingly, which was 
determined by a jury, in favor of the garnishee. 

By a bill of exceptions it was shewn, that on the 
trial of the issue aforesaid, the plaintifis in attach- 
ment, offered to introduce evidence, to prove, that the 
indorsement of the said note, executed by Cautrell, 
the garnishee, to Dennis Tippin, had been transfer- 
red by the latter to Philip 'Tippin, with a view to de- 
fraud the said plaintifls; and that the transfer was 
without consideration—which testimony the Court 
rejected. 

The plaintiffs’ counsel then required the Court to 
charge the jury, that the garnishee was bound to 
show, that the said transfer of the note was on a 
good and valuable consideration: but, this instruc- 
tion the Court refused to give. To all which the 
plaintiffs excepted ; and, by writ of error, removed 
the cause here. 

The assignments of error were, that the Court 
erred 

First—Because the Court overruled the evidence 





offered by the plaintiff below, of the want of consi- 
deration, in the transfer of the note in question, from 
Dennis to Philip 'Tippin, and, that the same was 
was made witha view and intent to defraud the 
plaintiffs of their demand. 
D8. & p. 2% 
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Secondly—Because the Court refused to charge 
the jury, as requested by the plaintiffs’ counsel, that 
the defendant was bound to prove a valuable consi- 
deration, for the transfer of said note, in order to 
make such transfer available, as a defence to the 
plaintiffs’ claim thereon, 


THORNTON, J.—An action was brought by the 
plaintiffs in error, by original attachment, returnable 
to the County Court of Lauderdale, against Dennis 
Tippin an absconding debtor; and John Cautrell 
Was summoned as garnishee, who answered to the 
summons, acknowledging that he owed the sum of 
three dollars and cents to the defendant, but 
denied any further indebtedness. 

The plaintiff, in pursuance of the statute in such 
cases provided, wishing to controvert the answer of 
the garnishee, made oath that he believed the same to 
be incorrect—whereupon an issue was joined, as set 
forth in the record. 

The only error assigned, which is now relied up- 
on, questions the propriety of the opinion of the 
Court, in refusing the introduction of testimony to 
the jury, which related to a supposed fraudulent 
transfer, or assignment rather, of a bond still due 
and unpaid, fer the sum of three hundred dollars, 
which, according to the proof, had been executed by 
the garnishee, to the defendant in attachment, on the 
28th day of December, 1829; and had been trans- 
ferred, by regular assignment, to one Philip Tippin, 
who had _ notified the said garnishee of said assign- 
ment, prior to the service of the summons upon him. 

The evidence proposed and rejected, was of these 
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facts, viz: that the transfer of the obligation above 
mentioned, was fraudulently made, to elude the just 
demands of his creditors, and without any considera- 
tion. 

It can not be controverted, that the establishment 
of those, facts results in the legal consequence, that 
the proceeds of this bond remain liable, notwithstand- 
ing such pretended assignment, to the satisfaction of 
the debts of the defendant. The only question is, 
whether, through the medium of the legal proceed- 
ing here adopted, it is competent to make such ap- 
propriation of the bond. As between the two Tip- 
pins, and Cautrell, the garnishee, both at law and in 
equity, the debt is due to and recoverable by the as- 
signee, from Cautrell, though fraudulently made, as 
alleged, and proposed to be proven. 

If an action were brought against Cautrell, by the 
said assignee, he would not be heard, to impugn the 
assignment by such evidence. 

Upon the principles of the decision made by this 
Court, in the case of Drake vs M’Causland, it would 
ber ejected, as “ves inter alios acta.” 'The evidence, 
then, which was rejected in this case, was clearly 
irrelevant to the only issue at bar, which was whe- 
ther the garnishee was indebted to the defendant in 
attachment. 

The remedy, by attachment and summons, which 
was pursued in this case, is not so extended, and 
guarded by necessary provisions, as to embrace, in 
its present condition, this, any more than many oth- 
er of the various devices of fraudulent debtors, which 
it is the peculiar province and power of a Court of 
Chancery, to detect and countervail. 
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This view of the objectionable character of the 
evidence offered, and repudiated by the Court below, 
can only be obviated, by maintaining the application 
of the common law principle, sanctioned and enfore- 
ed by the statute of frauds—that such assignment, 
if made with the intent proposed to be proven, is 
void, as against the creditors of the assignor; and, 
being so, is as if it never had been made. 

Were we to adopt this ground of obviating the 
objection, we must take it for granted, that the plain- } 
tiff is a just creditor of the defendant in attachment, 
which, something more than his mere assertion is ne- 
cessary to establish; and which, where all indebted- 
ness to the defendant is denied by the garnishee, can 
not be established in that suit, without first proving 
the assignment to be void. 

It is maintained by some eminent jurists, that on- 
ly a judgment creditor, or one whose claim to that 
character, has been, in some form, legally establish- 
ed, can avoid a deed from his supposed debtor, upon 

<opibbais; the ground of fraud in the conveyance.* 

3 Lids If this doctrine be correct, to allaw a plaintiff in 

417-18. attachment in the case supposed, to controvert the 
validity of the assignment, would involve this palpa- 
ple absurdity : he may avoid the transfer, because he 
is a creditor; when he can only become a creditor, 
by first avoiding the transfer. 

There are other considerations, however, which 
influence our determination, that the issue made in 
this case can not be sustained, by the evidence offer- 
ed. An obvious difficulty which presents itself, in 
the attempt to litigate in this mode, the question of 
fraud vel non, in the transfer of this obligation, is, 
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that the rights of the assignee would be determined, 
in a contest in which he evidently could not bea 
party to the record ; and, in many cases, could not, 
even be notified to attend to the conduct of the liti- 
gation. Such would be the inevitable hardship up- 
on him, if the litigation, thus conducted by one who 
can not be presumed to know the facts of the case, 
were to be held as conclusive upon him; and, if the 
litigation were not held, thus conclusive, then the 
fate of the innecent garnishee would be equally de- 
plorable ; for he might be subjected to a double re- 
covery. 

It was urged by the counsel, in argument, that it 
was the duty of the garnishee, at his perd/, to notify 
the assignee. 'T'o support this position, he cited 3d 
Wilson. The only doctrine relative to notice, intro- 
duced into that case, is simply this: that a person, 
against whom there was a recovery in attachment 
by the custom of London, could not interpose that 
former recovery in bar of a second action, brought 
against him, by the defendant in attachment, unless 
notice were given to the plaintiff in that action, who 
was defendant in the proceeding by attachment, of 
the prior litigation. 

Now, it may perhaps, be deducible from this case, 
that if such notice had been given, the bar would 
have been allowed. The deduction might even be 
admitted, as fairly drawn, that it was the imperative 
duty of such garnishee, to give notice in such case, 
to the defendant in attachment; and yet, no support 
could be drawn from that authority, to maintain the 
position contended for, by the counsel for the plain- 
tiff in this case. 
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So far as it recognizes the necessity of notice of 
the proceedings to the defendant in attachment, it sus- 
tains a great fundamental axiom of jurisprudence, 
from which nothing but the clearest necessity can 
justify the departure. It is only in those cases of 
urgency, where, else, a greater failure of justice 
might occur, that our attachment laws apply. ‘The 
manifest injustice which often ensues the administra- 
tion of those laws, admonish us not to extend them 
beyond their evident operation. 

The statute certainly authorises a judgment against 
the defendant in attachment, under circumstances 
from which it would be rash, in many instances, to 
infer his knowledge of the proceeding; but we do 
not feel authorised to give such construction to it, as 
would involve incidentally, in the same predicament, 
his innocent assignee. 

We think the Court below did not err, in rejecting 
the testimony. 
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1, Where a sale of real estate has been made by a first purchas- 
er, to a second bona fide vendee, without notice of incumbrances, 
upon valuable consideration, and no conveyance hes been 
made, or any part of the purchase money paid; Chancery 
will arrest the entire subsequent sale, and sustain the lien of 
the original vendor, for the purchase money, upon the premi- 
ses sold. 

2. But, in such case, where part of the purchase money is paid 
by the second vendee, and the possession and title deeds have 

: passed to him, he will be protected in Chancery, to the a- 
mount of all advances made in consideration of the purchase, 
before notice of an incumbrance, [and, tt would seem, in some 
cases, to the extent of valuable improvements,] against the 
lien of the original vendor, who may have taken an incum- 
brance for the purchase money, but failed to give notice, ei- 
ther actual or constructive. 

3. A, having purchased real estate from B, executed notes for 
the purchase money, and a mortgage to secure the payment, 
which was acknowledged before one justice of the peace, and 
recorded in the office of the clerk of the County Court. Af- 
terwards, before the payment of the purchase money, A. be- 





ing in possession, made a bona fide sale of the premises, to C, 
upon valuable consideration, and placed C in possession, re- 
: ceiving part of the purchase money, and executing uncondi- 
i tional title deeds; without notice to C, of the lien of B. C, 
subsequently being informed of B’s lien, agreed with A, to 
withhold the payment of the instalments due by C, until the 
sequel of B’s claim; who filed a bill, praying a foreclosure of 
his mortgage, and a sale of the lands for the discharge of his 
lien: on this bill it was held— 

ist. That the recording of the mortgage taken by B, under 
the acknowledgment before one justice of the peace, could not 
operate as notice to C, of the incumbrance upon the lands. 

2nd. That the lands should be sold by the master in Chan- 
cery, (giving C time to discharge the amount of the incum- 
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brance,) and the proceeds, after first discharging the amount 
advanced by C, before notice of the incumbrance, applied to 
the payment of the sum due B, under the mortgage. 


Error to the Circuit Court of Greene, exercising 
Chancery jurisdiction. 

This was a bill in Chancery, filed to the Fall 
term, 1825, of Greene Circuit Court, by Peter Fre- 
naye, for the object of foreclosing a morigage. 

The bill stated, that, on the twenty-fifth day of 
May, one thousand eight hundred and twenty-two, 
orator bargained and sold to one John M’Kinne, then 
of the County of Greene, and Srate of Alabama, 
certain parcels of lands, which he held, under an act 
of Congress, passed on the third day of March, one 
thousand eight hundred and seventeen, entitled, “An 
act to set apart and dispose of certain public lands, 
for the encouragement of the cultivation of the vine 
and olive;” and a contract made pursuant to the 
said act, on the eighth ef January, one thousand eight 
hundred and nineteen, between William HT. Craw- 
ford, secretary of the treasury of the United States, 
of the one part, and Charles Villar, agent of the as- 
sociation of French emigrants, of the other part: 
and which is commonly known by the name of the 
“French Grant ”—said lot or alotment numbered 
two hundred and eighty-cight, in the map of the di- 
vision of said lands, among the individuals of said 
association, in township twenty of range four, east ; 
otherwise called and known as the N. E., N. W. and 
S. W. quarter sections of section thirteen, in the 
aforesaid township and range. Which pieces or par- 
cels of lands aforesaid, orator charged, he sold to 
the said John M’Kinne, for the sum of two thusand 
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eight hundred aad eighty dollars, which was made 


payable in the manner and form following, to wit— 
one hundred duilars in cash, and four promissory 
notes, each jor the sum of six hundred and ninety- 
five dollars: one payable on the first of March, one 
thousand cight hundred and twenty-three; one on 
the first of January, one thousand eight hundred and 
aah ane one on the first of January, one thou- 
sand eight hundred and twenty-five; and one on the 
first of suas one thousand cake hundred and 
twenty-six: that, as a farther stipulation of the con- 
tract of sale, it was agreed, between orator and the 
said M’Kinne, that the ‘wn should execute to ora- 
tor, a nines of the lands thus sold, to secure the 
payment of the balance of the said purchase money, 
remaining unpaid, he, the said M’ikinue, retaining the 
possession of said lands; without which mortgage, 
orator charged, that he was unwilling to sell the said 
lands; but which mortgage was in pursuance of said 
contract, executed by said M’Kinne, on the twen- 
fifth of May, one thousand eight hundred and twen- 
ty-two—a copy of which was prayed to be made a 
part of said bill: and which was charged to have 
been recorded in the office of the clerk of the Coun- 
ty Court of techie on the fourteenth day of Janua- 
ry, one thousand eight hundred and twenty-three. 

The bill further ‘charged, that three of the said 
notes had already become due, and were wholly un- 
paid, as well as the interest thereon; one of which 
had been sued and prosecuted to judgment, but 
which remained wholly unsatisfied; that the said M’- 
Kinne had become wholly insolvent since the execu- 
Os & p. 28 
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tion of the aforesaid notes, and had left the State of 
Alabama. That the said M’Kinne, before he left the 
said State of Alabama, combining and confederat- 
ing with one William L. Dufphey, for the purpose of 
injuring orator, he placed the said Dufphey in the 
possession of the said lands, who, having entered 
thereon, refused to suffer the same to be disposed of, 
according to the terms of the mortgage and contract 
aforesaid, and which mortgage, orator charged, was to 
become complete on the failure of the said M’Kinne 
to pay off and discharge either of the before mentioned 
notes; and which, accordingly, became complete on 
the first day of March, one thousand eight hundred 
and twenty-three. That the said Dufphey some 
times, denied the existence of any mortgage from 
the said M’Kinne to orator, of the lands in question ; 
and occasionally averred, that he had purchased the 
premises of M’Kinne, without notice of the aforesaid 
mortgage—all which, orator: charged to be untrue: ° 
and all which was contrary to equity. 

The bill, therefore, prayed process to the said M’- 
Kinne, and the said Dufphey; and a discovery of all 
and singular the facts charged, and answers on the 
part of the said M’Kinne and Dufphey, to the seve- 
ral allegations contained in the bill: and further 
prayed a foreclosure of the said mortgage, and a 
sale of the premises, for the satisfaction thereof. 

The mortgage appended to the bill, as an exhibit, 
was an indenture of sale, executed between John 
M’Kinne and Peter Frenaye, on the twenty-fifth day 
of May, one thousand eight hundred and twenty-two, 
stipulating a contract of sale of the premises speci- 
fied in the bill, to the said Peter Frenaye, for the 
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sum of twenty-seven hundred and eighty dollars; 
and containing a condition or defeasance, setting out, 
that if the said John M’Kinne should pay to the said 
Peter Irenaye, the just sum of two thousand seven 
hundred and eighty dollars, on or before the first of 
January, one thousand eight hundred and twenty- 
six, according to the condition of four promissory 
notes, bearing equal dates therewith, and executed 
by said M’Kinne, in favor of said Frenaye, then the 
same should cease and determine, &c.; otherwise 
the said sale to be valid; and a sale of the premises 
to be had in pursuance thereto. 

This indenture of mortgage was signed in pre- 
sence of two witnesses, and contained a certificate 
of acknowledgment, by M’Kinne, before Basil Mes- 
lier, a justice of the peace of the County of Maren- 
go; under which it was recorded in the office of the 
clerk of the County Court of Greene, as certified by 
a transcript from that office, dated the twenty-se- 
cond of September, one thousand eight hundred and 








twenty-five. 

The answer of William ©. Dufphey, to the afore- 
said bill of complaint, set out, that on or about the 
twenty-sixth day of January, one thousand eight 
hundred and twenty-four, respondent purchased of 
John M’Kinne, three quarter sections of land, with- 
in the tract reserved and set apart for the French 
emigrants, the ultimate title to which was depending 
upon certain conditions, for improvement and cultiva- 
tion, and upon other conditions, specified in the act 
of congress, in relation thereto. That the numbers 
of the lauds so purchased, accorded with, and were, 
no doubt, those described in the said biil of the com- 
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plainant: and that the history of the said purchase 
was as follows—That respondent, being then a resi- 
dent of the County of Clarke, and beivg on a visit 
to his friends, in Greene County; and, having ex- 
pressed a desire to procure a settlement cf lands, in 
that County, was recommended to visit the lands of 
the said John M’Kinne, which he was informed were 
for sale: that, in compliance with this reconimenda- 
tion, respondent did visit the premises on which the 
said M’Kinne was residing with his family, and was 
made acquainted with him, having never seen the 
said M’Kinne before. That, after viewing the lands, 
respondent was informed by the said M’Kinne, of his 
desire to sell; that he would take twelve hundred 
dollars for the premises, being about what it had 
cost him—at the same time observing, that the lands 
were conveyed to him, by one Frenaye, a French 
emigrant, and that of course, the ultimate title de- 
pended on a compliance with the terms and condi- 
tions of the French grant: and that his only deficien- 
cy in title, was the omission of the wife of Frenaye 
to join in the conveyance, and relinguish her claim 
of dower; but, that Frenaye and family had left the 
country: and that no hint was given to the respon- 
dent by said M’Kinne, but that he had an indefeasi- 
ble and clear title thereto, subject alone to the con- 
ditions of the French grant aforesaid. ‘That, after- 
wards, to wit, on the day after this conversation oc- 
curred, the said M’Kinne and respondent met, and 
the former having exhibited his title papers, an 
agreement of sale of the premises was entered into 
between them, at the price and consideration of 
twelve hundred dollars; four hundred dollars of 
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which was to be paid in two annual instalments: 
that in ns doors ce with said agreement, the said M- 
Kinne, afterwards, on the twenty-sixth day of Janua- 
ry, one thousand eight hundred and twenty-four, exe- 
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cuted to respondent, a deed of conveyance, of the 


lands in question, a copy of which was exhibited 
and prayed to bet taken as part of the auswer.: which 
deed was duly iowledeed betore the clerk of the 
County Court ‘Gin ne, on the twent (y-fourth of 
February, one thousand eight hundred and twenty- 
four. ‘The respon 

ceived intelligence for some time, from. the said M’- 


nt expressly denied. having re- 


Kinne, or any other person, of the lien or mortgage 
of the said complainant; but stated, that he went 


into possession of the said lands, and was, subse- 
quent thereto, informed, by a friend, that there did 
exist some licn on the lands aforesaid. 'That, upon 
receiving this information, he immediately called up- 
on the said M’Kinne, and charged him with a iraud, 
in concealing the said mortgage; but, that the said 
M’Kinne asserted, in relation thereto, that the sup- 
posed nina was iInsuficient, and could not inter- 
fere with respondent’s title. I ‘hat it was eventually 
agreed, hei een the said M’Kinne and respondent, 
that the latter should, in addition to a first payment 
of four hundred dollars, in cash, made in conformity 
with the original contract, give to M’Kinne, an un- 
conditional note, for the payment of eighty dollars, 
and receive the two notes, for four hundred dollars 
each, which had been executed, for the deferred in- 
stalments; and in lieu thereof, respondent under- 
took to pay the amount of the said notes, in case the 
said mortgage should prove ineffectual: otherwise, 
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and in case respondent should be evicted, the same 
should be relinquished by said M’Kinne. 

Respondent averred, that no suspicion of the lien 
ever occurred to him; and that no estimate was 
made in relation to improvements; but that the pur- 
chase was made, unconditionally, and that the price 
stipulated was the full value of, and a fair considera- 
tion for the premises sold. He further insisted on 
the fact, that the supposed mortgage was acknow- 
ledged before only one justice of the peace, which 
was insufficient to authorise its registration, and pass- 
ed no notice to him, being an innocent purchaser, for 
valable consideration. ‘That, even supposing the 
said mortgage to operate against the respondent's ti- 
tle, yet the period had not arrived, when complain- 
ant could take any advantage therefrom: the condi- 
tion of the same expressly providing that M’Kinne 
should pay the gross amount of all the instalments, 
on or before the first day of January, one thousand 
eight hundred and twenty-six: and which had not 
arrived. He, therefore, submitted whether complain- 
ant could legally institute his suit, before the expira- 
tion of that period. 

The indenture exhibited in the answer, wasa deed 
of bargain and sale, dated the twenty-sixth of Janu- 
ary, one thousand eight hundred and twenty-four, 
unconditionally, of the lands in question, from M’Kin- 
ne to Dufphey, for the price and sum of twelve hun- 
dred dollars; witnessed by three persons, and duly 
acknowledged by M’Kinne, before the clerk of 
Greene County Court, on the twenty-fourth of Fe- 
bruary, one thousand eight hundred and twenty-four, 
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and recorded on the twenty-fifth of February, one 
thousand eight hundred and twenty-four. 

At Fall term, one thousand eight hundred and 
twenty-five, of Greene Circuit Court, leave was 
granted by the Chancellor, to the complainant, to 
amend his bill, and the cause was continued. 

At Spring term, one thousand eight hundred and 
twenty-six, the complainant filed a supplemental bill, 
averring, that if the period had not arrived before, 
when he was privileged to file his bill, it had then; 
that the last instalment, due upon the purchase by 
M’Kinne, has fallen due; and that therefore he was 
authorised to proceed, and averred other facts, not 
material. 

This supplemental bill, Dufphey also answered, 
recapitulating numerous facts, not essential to be re- 
corded in this history of the case. 

Much testimony was taken in the cause, but, as it 
did not vary the facts, as disclosed in the bills and 
answers, it is not specified; except that some at- 
tempt was made to fix upon Dufphey, notice of the 
lien of Frenaye, through a series of publications in 
a newspaper, between Frenaye and M’Kinne, in 
1823, to which paper Dufphey was a subscriber. 

At Spring term, one thousand eight hundred and 
thirty-one, the Chancellor below entered the follow- 
ing decree: 


In this case, the first question arising is, was Duf- 
phey a purchaser for valuable consideration, and 
without notice of Frenaye’s mortgage? 

It seems to be admitted on all hands, that, though 
the mortgage was recorded, yet the record was de- 
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fective, in as much as the probate was taken by one 
justice of the peace, and not by a judzo, or two jus- 
tices. If, when legally recorded, it is to operate as 
constructive notice only, then, if devcctively recorded, 
it can not be considered as notice. either actual or 
costructive. Nor can it be considered as a circum- 
stance sufficient to put the party on an enquiry, un- 
less a knowledge of the circumstance be, in fact, 
brought home to him. For, the rule is, that con- 
structive notice can not be raised from the mere cir- 
cumstance, alone, untess the party Knows it. 

The publication in the newspaper would be sufii- 
cient to put the party on the inquiry, and would 
amount to constructive notice, if a knowtedge of the 
fact were brought home to him. But, though there 
is a probability arising from Dufpaey’s being a sub- 
scriber to the Cahawba Press, and that the same 
was regularly sent by course of mail, yet the proof 
is not sufficient to charge him with a knowledge of 
the fact. 

Lis pendens, would be considered as constructive 
notice, were the object of the suit so manifest as na- 
turally to excite suspicion, and lead the mind toa 
knowledge of the incumbrance. If the proceedings 
shew, that the object of the suit was to recover the 
purchase moncy for land sold, then the pendency of 
the action would be sufficient, at least to put a party 
on the inquiry. 

But where, as in the present case, this does not 
appear, it can not operate as constructive notice, nor 
is it sufficient to put the party on his inquiry. 

It was further insisted, that the inadequacy of con- 
sideration, agreed to be paid by Dufphey. for the 
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land implies a knowledge of the incumbrance, from 
the fluctuation in the price of lands, and the uncer- 
tainty of title at that time; Iam not prepared to 
say, that the price to be paid by Dufphey was so 
grossly inadequate, as to raise the presumption, that 
he had a knowledge of the incumbrance, and took 
the land subject to the mortgage. 

Iam inclined to the opinion, that all the circum- 
stances, considered either separately or collectively, 
are insufficient to raise a legal presumption, that Duf- 
phey had notice of the mortgage, when he purchased 
the land of M’Kinne. But, in his answer, Dufphey ad- 
mits, that after he had paid four hundred dollars for 
the land, he had notice of the mortgage, and then 
made a new and conditional contract with M’Kinne. 

The law is, that if he had notice, any time before 
he paid the purchase money, (and not merely secur- 
ed it to be paid,) though the deed of conveyance has 
been executed, he takes the lands subject to the in- 
cumbrance, deducting therefrom what had been ac- 
tually paid before he had notice. Because, in equity, 
mortgages are favored, and the vendor of real estate 
has a lien on the estate, for the payment of the pur- 
chase money; and it is better, and more just, that a 
subsequent purchaser, who has not been vigilant, in 
making the proper inquiry, should loose the advan- 
tage of a good bargajn, than that the original ven- 
dor should loose both his land and the purchase mo- 
ney. 

The four hundred dollars paid by Dufpbey to M’Kin- 
ne, before notice, has a lien on the land, and must be 
deducted, before the mortgage is satisfied. But, if 
Dufphey has made no lasting and valuable improve- 
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CASES DETERMINED 





DUFFHEY US FRENAYE. 





ments on the land, and the rents and profits will be 
equivalent to four hundred dollars, then Dufphey 
will be entitled to no deduction from the price for 
which the land may sell, on the score of his lien. 

It is, therefore, ordered and decreed, that the cause 
be referred to the clerk, as master and commissioner, 
to ascertain the real amount of principal and interest, 
due the complainant, from M’Kinne; and what is the 
value of the rents and profits, (exclusive of lasting 
and valuable improvements made by Dufphey,) from 
the time at which Dufphey got possession, to the pre- 
sent time: and it is further ordered and decreed, that 
unless the principal and interest of the debt due from 
M’Kinne, to the complainant, and all costs, be paid 
within six months, then the clerk, as master and 
commissioner, sell for cash, the said mortgaged pre- 
mises, in satisfaction of the same, he first having du- 
ly advertised, as is required by sheriffs, in the sale of 
real estate: and, it is further ordered and decreed, 
that if the rents and profits shall be equal to the 
amount of four hundred dollars and interest, and 
there shall be an excess, after satisfying the com- 
plainant’s debt, interest and costs, that the said ex- 
cess be paid over to the defendant, Dufphey. But if 
the rents and profits be not equal to four hundred 
dollars, with interest, then the deficiency be first 
paid out of the money arising from.the sale of the 
mortgaged premises; and the balance be applied ac- 
cording to the rule above laid down.” 


From this decree Dufphey took a writ of error to 
this Court, and assigned the same as cause for re- 
versal. 
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Pickens, for the plaintiff in error—contended, that 


4 


Chancery would not compel an innocent purchaser 


i 
? } 7 


to give up the land, where he has ] sy - rt of the 
price and received the title. Here, Dufphey, (said 
he,) is entirely innocent. ‘The only notice received 
by him, was Jong after his possession commenced ; 
and had the notice he then received been in time, it 
would not have been sufficient —Sugden on Vendors, 
922. Vague reports do not affect a purchaser’s con- 
science; although what is sufficient t put a vendee 
upon his inquiry, is notice, it must, lead to a fact, 
and this, — the bargain is in progress. The 
mortgage insisted on, as constructive notice in this 
case, can not operate as such, because, if so at all, it 
was not properly acknowledged; and, had it been, 
would not have been notice—2 
It is well laid down, in all the books, as a rule in 

Chancery, that when a d 
uluable consideration, he will 
not be disturbed.—1 Johns. ©. R. 300, 575; 9 Ves. 24. 
hancery has ever de- 


efendant, without notice, is 


in pons, upon Ve 


And, there is no case, where C 
creed, that a defendant, in such situation, should pay 
more than the balance due by him, to the mortgagor, 
without fraud.—1 Johns. Ch. Rep. 301,24. Here, 
the Chancellor below decreed the entire amount due 
the mortgagee. In the case last cited, there was 
constructive notice, which did not exist here—4 
52 


4 Tr? 


Johns. Ch. Rep. 46; 2 Eb. 158. 

It may be said, that Dufphey made a new con- 
tract. But there was no re-purchase. ‘There was 
no contract of surrender and rescission. After Duf- 
phey received notice of the lien, he gave M’Kinne 
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eighty dollars, to obtain a mere modification of the 
contract; an insurance of the old contract. 

The English doctrine, applicable to pleas, we do 
not recognise: and we can not be held to the strict- 
ness of a plea. Our answer contains all which could 
be required of a plea. 

It may be also said, that where both parties have 
an equitable title, the oldest must prevail: but, this 
distinction can not exist—it would not be equity — 
Frenaye’s title, at all events, is less than ours: he 
took a mortgage only—we, an unconditional title: 
and, even the title which he had, he failed to record; 
so that, even upon the principle contended for by the 
complainant, he is behind us, in diligence, if no more. 
The principle, that, where an equitable estate is pur- 
chased, the vendee takes at his peril, can not apply 
to us; because this only applies, where the nature 
of the title appears on its its face. 

Caveat emptor only applies where a defect is 
shown to exist, either upon the face of the title, or 
where notice of an incumbrance is fixed upon the 
vendee, before he closes the contract. Dufphey 
must account for his own acts, not those of Fren- 
aye, or M’Kinne. If M’Kinne acted jn fraud, who 
enabled him to do so, but Frenaye, in not regularly 
Tecording his mortgage? You cannot then visit up- 
on Dufphey the fraud of M’Kinne or the omission of 
diligence on the part of Frenaye. He was alike 
innocent and ignorant of both: and Frenaye him- 
self had put it in the power of M’Kinne to impose a 
defective title on the world. He therefore cannot 
ask equity. The suit was prematurely commenc- 
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ed, and we have the right to an entire reversal of 
the decree. But Iam willing to admit a right of 
recovery against us, for the amount yet due to 
M’Kinne, but without costs. This would be equita- 
ble; for we are without default. 


Stewart, contra. Dutphey after notice, made a 
new contract as we contend; and now holds under 
it, because M’Kinne, as admitted in the answer, 
holds none of the paper of the first agreement. 

Now where two purchasers have title, the first 
in point of time must be preferred. The attitude 
of aninnocent purchaser without notice, is in Eng- 
it must be 
proved. Whena party answers, the complainant 





land the subject of plea, not answer 


must overthrow it, by two witnesses; whereas 
when he pleads, the defendant must establish the 
fact plead —Milford’s Pl. 222. 

All the equitable principles contended for, apply 
to legal, not equitable estates. The estate of Fren- 
aye here was only equitable; had it been legal, the 
answer should have averred it—Sug. on Vend. 543. 
The answer should also have averred, that the pur- 
chase money had been paid.—2 Atk. 631: and that 
no notice was received before its payment.—17 Ves. 
jr. 290—4 Dessaussure 287. 

In all cases, it is essential that the first purchaser 
be seized in fee. In the case here, Dufphey did not 
buy from one who even pretended to possess the 
fee. What then did he buy? A _ purchaser takes 
only rights and titles of his vendor; and this is all 
the deed purports to convey. It isthe duty of the 
vendee to examine the title of his vendor. Then 
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all the title M’Kinne had, was that granted by Fren- 
aye, which was a bare equity, and that encumbered 
by mortgage: this therefore, is all Duiphey could 
receive—7 Cranch, 48; 1 Wash. C. C. Rep. 79. 
Dufphey received notice before all the payments 
} pa} 
were made. Whiat lie has paid he can recover back 
because the law prefers that aman shall loose a 
bargain, rather than that another shall loose a right. 
Where the purchase is complete, the Court will not 
ft 
open it—3 Atk. 304. And all the money must be 
paid.—2 Atk. 384, 397, 620. So, where a part of 
the purchase money is paid, and notice is ¢hen given, 
it arrests the payment of the balance.—1 Johns. Ch. 
a 
Rep. 566; 3 Pr. Wms. 507; 8 Wheat. 449. 
In this case, Dufphey has actually secured himself 
against M’Kinne, by contract, and so can not loose 


one cent; and thus is the decree. Dufphey agreed 
to pay one thousand two In ae dollars: the value 


is three thousand dollars. Ali he paid was four hun- 
dred dollars—his use and occupation is worth more 
than that sum. 

There are authorities, it is true, which say that a 
mortgage defectively recorded, is not as satiate 
as if regularly registered—but they are conflicting, 
and we may consider it a question open to this Court. 
If Dufphey had examined the records, he would 
have found the mortgage, although defective in its 
acknowledgment; but, in good conscience, it should 
be notice to him. <A vendor of real estate is always 
favored in equity. By the civil law, he can not be 
defrauded. <A mortgagee is also favored. Whatev- 
er is sufficient to put a vendee on his inquiry, is good 
notice—Sugd. on Vend. 522. Here M’Kinne adver- 
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which notice should be implied. 





SAFFOLD, J.—The bill was filed in the Circuit 
Court, by Frenaye against Dufphey, for the purpose 
of foreclosing a mortgage on the land in question, 
given to secure the payment of four promissory notes 
of six hundred and ninety-five dollars each, which 
fell due at annual periods, from the first of January, 
one thousand eight hundred and twenty-three, till 
the first of January, one thousand eight hundred and 
twenty-six 

Facts charged and admitted by the bill and an- 
swer, or sufficiently proved, are the following : That 
notes were given by MKinne, to complainant, i 
consideration of the land mortgaged—(being three 
quarter sections.) ‘That the land had been owned 
and held by Frenaye, under the acts of Congress, 
(and contracts with the government, pursuant there- 
to,) in favor of the French emigrants ; but, for which 
payment to the United States had not been completed, 
nor had all the other requisites been complied with. 
That M’Kinne, by virtue of this purchase and con- 
veyance, being in quict possession, in January, one 
thousand 
ed, sold and conveyed the same to Dufphey, for 


1undred and twenty-four, bargain- 


twelve hundred dollars, of which sum, four hundred 
dollars were then paid; and two notes, for four hun- 
h, payable at one and two years 
thereafter, were given for the balance. ‘That, under 
this contract Dutphey received possession of the pre- 
mises, and som additional privileges connected 
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therewith, and, for a time, peaceably enjoyed the 
Ssame—having no notice or intimation of the lien 
now attempted to be established. ‘That, shortly af- 
terwards, he was informed by a friend, of the exist- 
ence of the mortgage, and thereupon charged M’- 
Kinne with the fraud in concealing the knowledge 
of it, from him, who then assured the former, that 
the mortgage was of no validity, and he would sus- 
tain his contract of sale. ‘That it was finally agreed 
between them, that M’Kinne should give up to Duf- 
phey, the two notes of four hundred dollars each, 
and that Dufphey should give him his other note, for 
the unconditional payment of eighty dollars, a:d 
should not pay him any more if the mortgage should 
prevail; but if it was defeated, and the conveyance 
to Dufphey sustained, he should still pay the eight 
hundred dollars. 

It also appears, that three of the notes given by 
M’Kinne to Frenaye, which had become due, remain- 
ed unpaid, and that on one, suit had been prosecuted 
to judgment, before the filing of this bill, and it was 
found, that M’Kinne had become insolvent, and left 
the State. That the mortgage provided, if M’Kin- 
ne should pay to Frenaye the sum due, on or before 
the first of January, one thousand eight hundred and 
twenty-six, according to the condition of the four 


promissory notes aforesaid, then the mortgage should 
be null and void; but, in case of the non-payment of 
said sum, or any part thereof, so to become due at 
the time limited for the payment the:eof, then Fre- 
naye was empowered to sell, &c. rendering the over- 
plus, (if any,) to M’Kinne. ‘That the land had been 
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considerably improved by Dufphey, and who, from 
the cultivation of it, had derived extensive profits. 
That after part only of the purchase money had be- 
come due to Frenaye, he proposed selling the land 
under his mortgage, to which Dufphey objected, re- 
fusing to permit any entry te be made; in conse- 
quence of which, Frenaye, in August, one thousand 
eight hundred and twenty-five, (which was previous 
to the maturity of the last instalment,) instituted this 
suil. 

It further appears, that Dufphey, by his answer, 
among other things, objects, that the suit was pre- 
maturely brought—that, if the mortgage was valid, 
there was no authority to proceed on it, until the 
first of January, one thousand eight hundred and 
twenty-six, which was the maturity of the last note 
thereby secured, and the earliest date at which the 
mortgage could be considered forfeited. It is shewn, 
however, that at a term of the Court, subsequent to 
the last mentioned day of payment, Frenaye applied 
for, and obtained from the Court, leave to amend his 
bill, and on this general permission, filed a supple- 
mental bill, charging, that then, if not before, the 
mortgage had become forfeited, as the last instal- 
ment was then due, and the demand unsatisfied. 

Further, it is shewn, that the mortgage was ac- 
knowledged before one justice of the peace only, and 
on this proof, was admitted to record. ‘That Duf- 
phey, by his answer, solemnly and positively denies 
any information or notice of the existence of the 
mortgage, or any hint or intimation of the kind, from 
any source, to excite the slightest suspicion of any 
OS & p. ot 
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such incumbrance; he objects to the sufliciency of 
the acknowledgment of the mortgage, insists it fur- 
nished no authority for the registration, that conse- 
quently the registration was a nullity, and not con- 
structive notice of the lien. ‘The answer also insists, 
that the price which Dufphey contracted to give, 
was a fair equivalent for the land, under the incum- 
brance in favor of the government. 

Various other facts are presented by the record, 
and were urged in argument; but these are all which 
I consider important to the merits of the contro- 
versy. 

The decree of the Circuit Court, in substance, is 
that, unless Frenaye’s debt, interest, and all costs 
were paid within six months, then the clerk, as mas- 
ter, should sell the land, for cash, in satisfaction of 
the same. That, if the rents and profits should be 
found, on an account, to be taken, equal to the four 
hundred dollars paid by Dufphey, and interest there- 
on, (after deducting therefrom the value of lasting 
improvements made by him,) and there be any ex- 
cess, after the payment of Frenaye’s demand, such 
excess only, to be paid to Dufphey. But, if the rents, 
&c. be not found equal to the four hundred dollars 
and interest, as aforesaid, then the deficit to be first 
paid to Dufphey, out of the proceeds of sale, and the 
balance first to complainant’s debt, &c. as afore- 
said. 

This case having been argued at the last term, a 
decision was then pronounced by a majority of this 
Court, affirming the decree of the Circuit Court, 
with but a slight modification, respecting the costs, 
and a supposed ambiguity, as to the time from which 
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the rents and profits should be computed. From 
that decision I dissented; and, on this re-hearing, 
am confirmed in my contrary opinion. My views of 
the case, I will state. 

Dufphey insists, that this decree of the Circuit 
Court is erroneous, in every material point. 

Several of the principles embraced by the decree 
below, (though some of the same have been contro- 
verted in argument,) being fully satisfactory to all 
the members of this Court, may be adopted without 
comment—by which the field of investigation will 
be greatly circumscribed. These are, that the con- 
tracts of each of the parties, were in fact stipulated, 
and legally concluded with M’Kinne, to the effect 
and in the manner charged in the bill and answer, 
and as stated in the history of the case. That Fre- 
naye’s mortgage having been acknowledged before 
one justice of the peace only, who being incompe- 
tent to take and certify it, the registration was unau- 
thorised, and does not constitute constructive notice 
of the lien.\—Heister vs Fortner.,-— Frost vs Beckman. 8g Vend 


‘a ’ ‘ a 527; Scho 
Nor does it appear, that any other notice of it was & Lef. 157 


given to Dufphey, or that any circumstance came to aoheet 
his knowledge, sufficient to devolve upon him the ne- — 
cessity of making inquiry, until after he had con- 
cluded his contract, paid the four hunered dollars, 
and removed to, and acquired peaceable possession 
of the lands: consequently, to this stage of the ne- 
gotiation, he is to be regarded as a bona fide purchas- 
er, for a valuable consideration, without notice of the 
prior lien. But afterwards, it appears, he received 
the notice, and entered into a modification of the 
contract, as stated, and from the date of this notice, 
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(so far as notice then was material,) is to be regard- 
ed as a purchaser, with notice. 'That, by the terms 
of the mortgage, the day appointed for the forfeiture 
thereof, in the event of non-payment, was the first of 
January, one thousand eight hundred and twenty- 
six; and this suit, for foreclosure having been institu- 
ted, as early as the preceding August, the same was 
prematurely brought; but, as the Chancellor below, 
in the exercise of his discretion, granted leave to the 
defendant to amend his bill, and the supplemental 
bill was filed, for the purpose of curing this defect, 
charging the true date of the forfeiture, which had 
then passed; and as no objection was made and sus- 
tained, to the nature of the amendment, but the sub- 
sequent proceedings have gone on the merits, the in- 
dulgence of Chancery will now so far consult the 
true merits, as to sustain the suit; but, will consider 
its premature commeucement as a matter affecting 
the costs. 

Also, it is conceded, that admitting the United 
States holds, or, at the time of these contracts, held, 
by law, a lien on the land, to secure the original pur- 
chase money, and the performance of the other con- 
ditions of the grant; yet, as the individual to whom 
it was allotted, or his assignee, mediate or immedi- 
ate, had, by law, the right to comply with the terms 
of the grant, and, by so doing, could legally entitle 
hin.self to a patent, his interest or claim is to be re- 
garded as an inchoate right to the fee, dependent on 
his performance of the conditions precedent, or, in 
other words, as a defeasible legal title—an estate, to 
which the doctrine of bona fide purchase, without no- 
tice of other incumbrance, is appli€able, and peace- 
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able possession, under such, is a sufficient sezzen for 
this purpose. See White vs Saint Guirons" 


al Ala. Rep 
331. 


Then, it remains to be considered, what are the 
equitable rights of each of these parties, under their 
conflicting claims: has Frenaye’s lien become ex- 
tinct, in whole or in part ?—What protection is due 
to Dufphey, and what is the proper disposition of 
the costs? 

An equitable mortgage, or that lien which is im- 
plied, under certain circumstances, on the estate 
sold, for the purchase money, will bind the vendee 
and his heirs and volunteers, and all other purchasers 
from the vendee, wth notice of the existence of the 
vendor’s equity. Such lien is held, prima facte, to 
exist in all cases of the sale of real estate, where 
there are no circumstances, indicating the contrary 
intention: but, the taking a note, bill or bond, with 
distinct security, or taking distinct security exclu- 
sively by itself, is a waiver of the implied lien: and 
the rule is general, that an intervening mortgagee, 
or purchaser for a valuable consideration, wathout no- 
tice of such incumbrance, will be preferred.” a on 

The lien will be found but slightly, (if in any re- 
spect) different, in case of express mortgage, like the 
present. 

The rule of the English Chancery is, that “where 
a man is a purchaser for a valuable consideration, 
without notice, he shall not be annoyed in Equity, 
not only where he has a prior legal estate, but where 
he has a better title, or right to call for the legal es- 
tate than the other.” But, by taking a conveyance, 
with notice of the trust, as immediate or first pur- 
chaser, or, as subsequent vendee, where his vendor 
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also had the requisite notice, he himself becomes the 
*2Fonb.b.2 trustee.” 
ch.6,sec.2, 
andnotei. [Tt has also been ruled, that notice is not confined 
to the time of the contract: for, if a person, who 
has a lien in equity on the premises, give notice there- 
of before actual payment of the purchase money, it 
is sufficient—See the above reference, (note ¢;) also 
*3P.Wms. Tourville vs Naish’—Story vs Lo d Windsor-—Har- 
2Atk.Rep dinham vs Nichols. Or, if the notice be given before 
#31>304. the execution of the conveyance, though the purchase 
money be actually paid, it is also said to be sufficient. 
e11b384. Fonb. (same note,) and Wigg vs Wigg.° 

The cases above referred to, are mainly relied on, 
to prove, that the English doctrine requires the sub- 
sequent purchaser not only to have contracted with- 
out notice of the incumbrance, but, that the convey- 
ance should have been actually made, and all the pur- 
chase money paid, before the prior lien can be defeat- 
ed. These cases, doubtless, give countenance to this 
mortgagee’s lien; but they are not conclusive, on the 
most material question, in the case under considera- 
tion, The question alluded to is, whether the whole 
of the purchase money is necessary to be paid, in or- 
der to defeat the lien, either in whole or in part.— 
Neither of these, or any other authority referred to 
by the complainant’s counsel, is conclusive on this 
point. Nor can I admit, on principle, that an inflexi- 
ble rule, maintaining either the aflirmative or nega- 
tive of the proposition, would be safe. 

In contracts, where the negotiation has, in all oth- 
er respects, been closed, it can not be just, that the 
payment of an inconsiderable portion of the consi- 
deration, should give the same validity to the title, 
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against a prior lien, that would arise from full pay- 
ment, except a trivial balance. Other considerations 
connected with this, are necessary, in determining 
the equity of many cases. ‘Lhese, I will endeavor 
to bring to view in the course of my remarks. If 
the terms of the contract require present payment, 
and the purchaser, after receiving the conveyance, 
fail to comply, before receiving notice, the vendor 
would be at liberty to rescind the contract, and of 
course an incumbrancer may set it aside, and assert 
his lien, though the unpaid balance be small. 

In such case, the argument on which this doc- 
trine rests, would well apply, that the contract and 
performance are but one transaction, and, until the 
payment be made it remains incomplete; but where 
according to the agreement, the conveyance has been 
duly executed, an essential part of the consideration 
paid, bond or note taken for the balance at a future 
day, and no lien retained for it, I would consider 
the contract as respects the téle fully consummated, 
and that the payment or non-payment of the bal- 
ance could not affect it. ‘The exact proportion of 
the consideration necessary to be paid to exclude 
the prior lien, I conceive equally unsusceptible of 
any peremptory rule, but that it, together with all 
the circumstances of each case—as the price con- 
tracted to be given by the purchaser, compared with 
the true value of the land—the lapse of time be- 
tween the purchase and the notice—the value of the 
improvements made by the purchaser—the cause of 
the incumbrancer’s failure to give notice—his exer- 
tions to have done so, and the motives by which he 
appears to have been actuated, should be left to the 
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sound discretion of the Chancellor. If, however, 
the amount remaining unpaid be a main item in the 
value of the contract, the lien may continue in a 
qualified sense, without notice. In any case where 
the lien has been preserved in any degree, I doubt 
not the competency of Chancery, to stop the pay- 
ment of any balance of the consideration; and, if 
the lien be lost on the land, to attach it to such ba- 
lance, and control the same accordingly. 

The case of Jackson vs Rowe,* has been referred 
to in support of this lien, and is supposed to sustain 
the position, that without notice, it continued to ex- 
ist, until full performance of the contract on both 
sides. But on examination, it is found, that the only 
principle decided by the Chancellor, in that case, 
having any application to this, was, that a plea of 
purchase for a valuable consideration, without notice, 
must aver that the vendor pretended to be seized, not 
merely before, but at the respective times of the 
execution of the conveyance, and of the pay- 
ment of the money. ‘The plea in that case, did aver 
a consummation of the contract, by full performance 
on both sides, and that the defendant, at or be- 
fore the same was done, had no notice of or rea- 
son to suspect the existence of the lien. ‘To the suffi- 
ciency of the plea, in this respect, no question was 
made. 

It is true, as argued, that by the practice in Eng- 
land, and several of the States of the Union, this de- 
fence can only be made by plea; but, by our siatute, 
it is rendered equally available, as a part of the an- 
swer. As respects the sufliciency of the defence, 
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whether presented by plea or answer, the American 
decisions seem to have conformed strictly to the prin- 

ciples adopted in the Einglish Chancery, so far as 

they are understood to have been fully established. 

The following cases will shew the light in which the 
subject is viewed in these States. 

In the case of Cole vs Scott, a tract of land had -owash-# 

been sold, possession delivered to the vendee, and _ 


4 
part only of the purchase money paid, but no con- 
be 


executed. After maturity of the 
balance of the consideration, and a deficiency of per- 


veyance had 


sonal property, to pay it, the vendor filed his bill, to 
subject the land to the payment; no bond had been 
taken for the same, nor was there any express agree- 
ment reserving a lien—the land had not been sold 
by the vendee, but t remained in the possession of a 
ant under him. 'The Court sus- 
tained the lien ; 0 ihe. President, at the same time 


4 


remarked. that if the vendee had sold to a third per- 


7 


mere volunteer cl 


son, wethout notice, it would have been lost. 

In the case of Blair vs Ones,” the same Court held ees 
that notice of a : tees or incumbrance on property, 
binds the purchaser, if received by him, at any time 
before the execution of the conveyance; also, thata 
purchaser, with notice of an annual incumbrance, 
who had prevented the miei claimant from enjoy- 
ing the benefit, was personally wR in equity, to 
the value thereof; and, in sue a case, the purchaser, 
or thé property may be made liable, in the first in- 
stance, at the election of the party aggrieved. 

In Bayley vs Greenleaf Chief Justice Marshall, inet Wheat. 
delivering the opinivn of the Court, uses the follow- — 

DS. & p, 31 
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sound discretion of the Chancellor. If, however, 
the amount remaining unpaid be a main item in the 
value of the contract, the lien may continue in a 
qualified sense, without notice. In any case where 
the lien has been preserved in any degree, I doubt 
not the competency of Chancery, to stop the pay- 
ment of any balance of the consideration; and, if 
the lien be lost on the land, to attach it to such ba- 
lance, and control the same accordingly. 

The case of Jackson vs Rowwe,* has been referred 
to in support of this lien, and is supposed to sustain 
the position, that without notice, it continued to ex- 
ist, until full performance of the contract on both 
sides. But on examination, it is found, that the only 
principle decided by the Chancellor, in that case, 
having any application to this, was, that a p/ea of 
purchase for a valuable consideration, without notice, 
must aver that the vendor p’etended to be seized, not 
merely before, but at the respective times of the 
execution of the conveyance, and of the pay- 
ment of the money. ‘The plea in that case, did aver 
a consummation of the contract, by full performance 
on both sides, and that the defendant, at or be- 
fore the same was done, had no notice of or rea- 
son to suspect the existence of the lien. 'To the sufli- 
ciency of the plea, in this respect, no question was 
made. 

It is true, as argued, that by the practice in Eng- 
land, and several of the States of the Union, this de- 
fence can only be made by plea; but, by our siatute, 
it is rendered equally available, as a part of the an- 
swer. As respects the sufliciency of the defence, 
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whether presented | 
decisions seem to have conformed strictly to the prin- 


»y plea or answer, the American 


ciples adopted ia the English Chancery, so far as 
they are understood to have been fully established. 
The following cases will shew the light in which the 
subject is viewed in these States. 

In the case of Cole vs Scott, a tract of land had -owash.k 
been sold, possession delivered to the vendee, and _ 
part only of the purchase money paid, but no con- 
veyance had been executed. After maturity of the 
balance of the consideration, and a deficiency of per- 
sonal property, to pay it, the vendor filed his bill, to 
subject the land to the payment; no bond had been 
taken for the same, nor was there any express agree- 
ment reserving a lien—the land had not been sold 
by the vendee, but remained in the possession of a 
mere volunteer claimant under him. 'The Court sus- 
tained the licn; but the. President, at the same time 
remarked, that if the vendee had sold to a third per- 
son, wthout notice, it would have been lost. 

In the case of Blair vs Ones,” the same Court held; ™ 
that notice of a lien or incumbrance on property, 
binds the purchaser, if received by him, at any time 
before the execution of the conveyance; also, that a 
purchaser, with notice of an annual incumbrance, 
who had prevented the lawful claimant from enjoy- 
ing the beneiit, was personally liable, in equity, to 
the value thereof; and, in such case, the purchaser, 
or thé property may be made liable, in the first in- 
stance, at the election of the party aggrieved. 

In Bayley vs Greenleaf? ¢ thief Justice Marshall, in¢7 Wheat. 
delivering the opinion of the Court, uses the follow- 
5S. & p. 31 
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ing language—“ That a vendor who has taken no 
other security for the purchase moncy, retains a lien 
for it on the land, as against the vendee, or his heirs, 
seems to be well settled by the English decisions.— 
It is equally well settled, that this lien is defeated by 
an alienation to a purchaser, wedhout netice.” 

The case of Warmly vs Wariny, is entitled to its 
influence, as an authority ia this case; but not to the 
extent, in favor of the lien, which has been contend- 
ed for. That case was so widely different from this, 
that the facts need not be given: it is sufficient to no- 
tice such of the principles of that decision as are ap- 
plicable to this case. 

It was delivered by Judge Story, who says—“‘ It is 
a settled rule, in Equity, that a purchaser, to be en- 
titled to protection, must not only be so at the time 
of the contract or conveyance, but at the time of the 
payment of the money. The answer of Castleman 
& M Cormick, [who were co-defendants and pur- 
chasers of the trust property,] does not even allege 
any such want of notice.” On the contrary, it is in 
proof, that upwards of threé thousand dollars of the 
purchase money was paid, not only after full notice 
of the anterior transactions, but after the commence- 
ment of the present suit. Here, it will be observed, 
that, though it is said, that the purchaser, to be pro- 
tected, must have been without notice, both at the 


‘time of the conveyance, and payment of the money; 


it is also said, the answer of the defendants did not 
even allege any such want of notice—from which, I 
infer, the Court did not consider there was any denz- 
alof notice, at the time cither was done; and the rule 
is well settled, that no one can claim the benefit of 
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this defence, unless he positively and absolutely aver, 

by plea or answer, (according to the practice e of the 
Court,) that he was without the requisite netice— 
Nor does the opinion define whether the whole or 
part of the consideration must be paid without the 
notice. It only says, in that case, that part of the pur- 
chase money was paid, after full notice, even after the 
commencement of the suit; but this appears to have 
been mentioned, rather as a circumstance, from 
which, (with the other facts,) to infer the existence 
of the same knowledge of the nature of the trans- 
action, during the whole of the negotiation and the pur 
chaser’s voluntary participation iu the alleged fraud, 

than as an independent fact, suflicient to invalidate 
their title. The case does not maintain the princi- 
ple, that where a heii fide contract has been enter- 
ed into, for the sale of lands, the conveyance made, 


and an essential part of the purchase money paid, 
before notice of any incumbrance, that the cireum- 


stance of part of the consideration remaining unpaid, 
when the notice is received, will vitiate the tite: 
nor that it would affect it in the same manner, or to 
ithe same extent, as if the notice 
ous to entering into the contract. 

The case of Ivost vs Bu 
lied on by the counsel for Dufphey, to sustain the 


ay 
a 
' 

i 


had existed previ- 


principle, not only that a listeitinn or unauthorised 
registration of a mortgage does not create construe- 


 ] 4 


rete ten thacan saat « 7” sat af 277 wrAetwmbamens . 
tive hovrce tnecreol, DULL, also, tbat ll SUC DUC ase be Cc 


fairly made, and part only of the consideration paid, 
before notice of the prior lien, Chancery will protect 
such purchaser; and will decree in favor of th e lien, 


1 


he purchase money 


only that the unpaid balance of t 
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shall be appropriated towards the satisfaction there- 
of. As respecis the facts of the case, it is sufficient 
to say, the bill was filed by Frost and others, as pur- 
chasers under Corl, who was the vendee of Beckman, 
and to whom, about the time of his purchase, he had 
given a mortgage on the land, to secure the purchase 





money. The mortgage purported to have been re- 
gistered under tlie law of New York, which requir- 
ed that the register should contain, not the mortgage 
at large, but the essential parts.of it; and, among 
other specified parts, “the mortgage money, and the 
time or times when payable.” ‘The sum for which 
the mortgage was given, was three thousand dollars, 
but by mistake, it was entered in the registry, three 
hundred dollars. The subsequent purchasers did 
not appear to have had actual notice of the mort- 
gage, until some time after their respective pur- 
chases, and the payment of part of the purchase mo- 
ney; and after they were informed of the mortgage, 
as registered, a considerable time more elapsed be- 
fore they were apprised of the mistake in the sum. 
During this time valuable improvements had been 
made on the land, by the purchasers, and farther 
payments made, either in cash, or by renewing the 
bonds or notes to innocent assignees of those previ- 
ously given. Afterwards, the purchasers consider- 
ing themselves chargeable with constructive notice, 
to the amount of the three htndred dollars mention- 
ed in the register, proposed to Beckman to pay him 
that sum in discharge of his lien, which the latter re- 
fused, and insisted on payment of the whole three 
thousand dollars. On refusal of the purchasers, 
Beckman was proceeding to sell the land, in satisfac- 
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tion of his mortgage, when the former filed their 
bill, enjoining "oe sale, and praying relief from the 
larger amount of the alleged lien. 

In wien the decree, the Chancellor re- 
marks, “that the register is notice of the contents of 
it, and no more, and that the purchaser is not to be 
charged with notice of the contents of the mortgage, 
any farther than they may be contained in the regis- 
try.” Again, he nioleay he question does not ne- 
cessarily arise, in this case, how far the unauthorised 
registry of a morigage, as one made, for instance, 
without any previous legal proof, or acknowledg- 
ment, would charge a purch: 





1aser with notice of the 





| mortgage. ‘The better opinion, in the books, seems 
| to be, that it would not be notice; and that Equity 
will not interfere in favor of an incumbrancer, when 
he has not seen that his mortgage was duly regis- 
tered.” 
On the point more material to our purpose, he says: 
“Tt is an established rule, in Equity, to give no assis- 
tance against a purchaser for a valuable considera- 
tion, without notice; and cites Wainyn vs Lee He Vesey24 
has equal claims upon the equity of the Court. But 
whenever aciual n (esa of the true sum in the mort- 
gage can be brought home to the purchaser, he is, 
Srom that time, so far as the former purchase ts left 


incomplete, either as to the deed, on the one hand, or as 
to the payment on the other, bound by the prior equata- 
ble lien, and all sulsequent payments . him, are 
made in his oivn wrong, so tar as the rights of the 
mortgagee are concerned. As soon as notice is recei- 
ved, it arrests aJl further proceedings, towards the 
completion of the purchase and payment, and, if per- 
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sisted in, they are held to be done in fraud of the 

equitable incumbrance.” 
These are oes principles 

dered sustained by the Englist cases, which are 
mainly relied on, in behalf of Prenaye.— Wgq vs 


4 yy4 7. 
Court Consi- 


. diye.4 
sh CUliccl 


<a 


3s os Wigg '— Story vs Lo d Windsor'—ardiih mvs M- 


12 Ib 350. 
3 Ib 304, 


43P. Wins. 
306 


cholase—Tow ville vs Naisk'—previously noticed. 
And the Chauceilor further held, that whatever 
payments were made upon the purchase, before no- 
tice of the true mortgege, ought to be protected 
against any farther sum than that contained in the 
registry of the mortgage, and that any payments to 
an indorsee of Corl, the vendor to Frost, before no- 
tice, were the same as nee to him; or, that if 
any part of the debt thus created was changed in the 
hands of a dona fide assignee, by the purchasers giving 
new notes and taking up the old, before notice, he 


ought to be allowed for this sian, as payment, be- 


cause he has extinguished so much of the old debt, 
and become absolutely bound to the new creditor. 
Here, the facts, that though an essential part of 
of the consideration Was paid without notice, it was 
the minor portion—that the baiance has been adjust- 
ed between the parties, by a conditional agreement; 
according to which, this decree may discharge Duf- 
phey from any further liability to M’iXtane, his ven- 


dor; and that the estimate of the value of the land, 


! 


in the two sales, and in the opinion of the witnesses, 
has varied from onc : thousand and two hundre * dol. 
lars, to two thousand eight hundred and eighty col- 
lars, are circumstances which's I think entitled to ma- 
terial influence in the decision of this case 

In reference to the latter fact, it may be said, if 
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the land be worth only about the price agreed on by 
Dufphey, and he be refunded the amount paid 
cured in the benefits 
reated as a tenant 


aan inter os pon a 
With interest thcreon, and 
of his bargain. so faras not to bet 


or trespasser, during the litigation of the conflicting 
rights, his actual loss ean be little or nothing. If, 
on the contrary, the land be worth near the sum for 


BD } 


which Frenaye sold it, Dufphey can be indemnified, 
sei eh in the partial lass of an adv aulageous bargain, 
(to which I consider him subject,) and still leave a 
valuable lien in favor of Frenaye. 

To this, when it is considered the failure to pre- 
serve the entire lien, is attributable to no intentional 
fraud, or violation of moral duty, it would appear 
Frenaye i is — tably entitled. ‘The eighty dollars 
contracted by Dafphey, after notice of the mortgage, 
Was a risque voluntarily encountered, of which no 
notice can be taken. 

The eflect of the authorities which I have review- 
ed, and all others cited in ew I conceive to be, 


ed, or any part of the purchase money has bhatt sa- 
tisfied, before notice of the lien, Equity will arrest 
the transaction, and sustain the entire lien, with as 
little prejudice to the purchaser as the case will ad- 
mit of, and his merits require. But, if the purchase 
has been fully consummated, in all other respects, 
except that a part only of the consideration remains 
to be paid, the Chancellor should exercise a sound 
equitable discretion, either to sustain the incumbran- 
cer’s lien on the property, in part, giving the pur- 
chaser a prior lien, for the amount paid without no- 
tice ; or to consider the lien on the premises extinct, 
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and attach it to the unpaid balance of the conside- 
ration. 

Here, after Dufphey had made his partial payment, 
and received possession of this land, it was incum- 
bent upon him, with reference either to his first or 
second contract with M’Kinne, to contest the validi- 
ty of the lien of which he had received no previous 
notice, and during this time it was to have been ex- 
pected he would cultivate the land, and not as a te- 
nant, but as the owner thereof. ‘That the land may 
have been enhanced in value, by means of perma- 
nent improvements made by Dufphey, during his cul- 
tivation of part of the soil, and yet, that the profits, 
during the ten years, may have exceeded the value 
of the improvements, I would suppose by no means 
improbable. If so, the conclusion would be most er- 
roneous, that a settlement of lands must be deterio- 
rated in value, from the improvement and cultiva- 
tion of it, in proportion to the value of the rents and 
profits. 

The price contracted to be paid by Dufphey, 
though moderate, compared with the price to M- 
Kinne, is not, from the testimony, considered so 
inadequate as to prejudice the title of the former. 
Then, had he paid the whole of the considera- 
tion, under the same circumstances that he paid 
part, he would have been secure, not only in the 
temporary rents and profits, but in all the advan- 
tages of the permanent title. If the rule of Chan- 
cery subjects his purchase to defeat, on the ground, 
that part of price was not paid before notice of the 
prior lien, it does not follow that he should be sub-_ 
jected to the more rigid rule, of being chargeable 
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for the rents and profits as a mere tenant, when he, 
in common with most other persons, may have de- 
precated that relation, as the most unpleasant, and 
unprofitable. Suppose, instead of the four hundred 
dollars, he had paid one thousand one hundred dol- 
lars, of the one thousand two hundred dollars, consi- 
deration, and that the rents and profits could be es- 
timated at the one thousand one hundred dollars, 
above the value of the lasting improvements, yet, 
that by means of his improvement, notwithstanding 
the cultivation, the value of the land had been in- 
creased—would it be just that his accounts should 
be thus balanced, and he turned adrift, when the eaa- 
ly payment of only one hundred dollars more, would 
have rescued him from the humble condition of a te- 
nant, and constituted him permanent lord of the pre- 
mises, worth several thousand dollars? Such a prin- 
ciple would appear much better adapted to the rigor 
of the common laiv, than to the mild system of equaty, 
whose province it is to balance justice, with a stea- 
dy hand. 

Such, I conceive to be the principle of the decree 
rendered below, and which had the sanction of a 
a majority of this Court at the last term. 

The circumstance, that the proportion paid in this 
case, was less than in the case supposed, does not re- 
move the objection to the principle. I would even 
hold, that if Dufphey had made any permanent im- 
provements on the land, previous to the time he re- 
ceived notice of the lien, and which now enhances 
the value of the land, he should be refunded for his 
expenses, So incurred, according to the present value 
oS & p. 32 
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of such improvements ; but, as the time he so held, 
was very short, and it does not appear that such im- 
provements were made, it is deemed unnecessary to 
make any provision on this point. 

As respects improvements, made since the notice, 
as Dufphey knew at the time, that his title was sub- 
ject to be contested, under the facts as here stated, 
and as he was, at the same time enjoying the profits 
of the premises—whatever improvements he has 
erected, must abide the destiny of the land. 

From these views it results that some other prin- 
ciple of decision must be adopted than that which 
governed the majority of this Court at the last term; 
and I think there is one better sustained by the au- 
thorities, and which has the higher sanction of na- 
tural equity and justice. It is, that Frenaye now 
has only a qualified hen on the land, but for which 
it must be sold unless his debt be otherwise paid 
within a reasonable time; yet that Dufphey has a 
prior claim to the amount of the four hundred dol- 
lars, with interest thereon, which must be first sa- 
tisfied out of the same property.— That Freayne for 
his failure to preserve his earlier lien, by a legal re- 
gistration, and for the premature commencement of 
his suit, be charged with all costs. I would there- 
fore decree, that the Clerk of the Circuit Court, as 
master and commissioner in Chancery, be directed 
to compute the amount due to each of the parties— 
that he advertise the land for sale, giving forty days 
notice thereof in two newspapers, published near- 
est the place of sale, which shall be at the Court 
house of the county. in which the land lies. ‘That 
he sell the same at auction, and apply the proceeds 
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as mentioned, first refunding Dufphey, and then pay- 
ing Frenaye, so far as the proceeds may go; and 
should there be any remaining balance, that the 
same be rendered back to Dufphey: and that Fren- 
aye pay all the costs of this Court and the Court 
below. Provided, that the sale take place in the 
month of May next, and if the amount of Frenaye’s 
mortgage money be paid by Dufphey on or before 
the day of sale, the same shall be dispensed with, 
and that Dufphey be by virtue of this decree and 
said payment quieted in his title to the premises in 
question. 

A majority of the Court, perhaps all, now con- 
curring in the zesuli—let «a decree be entered accor- 
dingly. 


THORNTON, J.—In the decree pronounced in 
this case, the Court is unanimous, and on the points 
raised and discussed in the opinion filed, the lumi- 
nous view of Judge Saffold, is cheerfully adopted by 
the other members of the Court. There is one point, 
however, upon which the majority feel disposed to ex- 
press their views; because the present decision of it is 
at variance with the doctrine contended for, both on 
the one hand and on the other, in the argument at 
the har. 

It was insisted, on the one hand, that the notice of 
Frenaye’s mortgage, though unregistered, reaching 
Dafphey before he had paid all the consideration 
money of his purchase, as well as obtained the deed 
of conveyance, the land should be sold, irrespective 
of any negotiations between him and M’Kinne, and 
its proceeds all applied to the satisfaction of Fre- 
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naye’s mortgage, if so much should be realised from 
the sale, and nothing but the residuum, if- any, be 
paid to Dufphey ; giving him the option, in the mean 
while, to pay the mortgage money. On the other 
hand, it was contended, that, as the notice was not 
given, till after a considerable portion of the pur- 
chase money had been paid, by Dufphey, and his le- 
gal title obtained, all the complainant could demand, 
was the balance of the purchase money, which was 
due from Dufphey to M’Kinne. 

Now, our decree conforms to neither of these op- 
posite views—and, as both were contended for up- 
on authority, which seemed, I acknowledge, to main- 
tain the respective doctrines, I feel it due, to fur- 
nish distinctly, the reasons of the Court, on the point, 
as intended to be settled by the decree. 

The doctrine contended for, by the counsel for 
Frenaye, is supposed to be deduced from the decided 
cases referred to—as laid down by Sugden, (p. 520,) 
thus: “ Notice before actual payment of all the mo- 
ney, although it be secured, and the conveyance ac- 
tually executed, is equivalent to notice before the con- 
tract.” 

If this sentence be understood to mean, notice be- 
fore payment of all the money, though it be all se- 
cured, and the conveyance be executed in fact, it 
presents a proposition entirely equitable to my appre- 
hension; because, not being compelled, in such a 
case, to pay a single sous to the vendor, no injury 
can be done to the second purchaser. If, however, 
it. mean, that though part of the money be paid, be- 
fore notice, and the deed executed, notice will be 


’ equivalent, in such a case, to notice before any con- 
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tract, it is not conformable to my views of equity, 
unless the words, “equivalent to n tice before the con- 
truct,” be interpretied thus—that, as notice before 
any contract, stops or prevents the party from mov- 
ing towards the purchase, so, notice, at the supposed 
stage of the transaction, steps or prevents him from 
moving any further towards the compdelion of the 
purchase, and, in that sense, is equivalent to notice 
before the contract—the question here arises _be- 
tween a mortgagee, who, has failed to record his 
mortgage in the time’ prescribed by the act, and a 
purchaser, who, without notice of the mortgage, had 
contracted for the mortgaged premises, paid part of 
the purchase money and secured his conveyance, be- 
fore he had any notice of the ineumbrance. 

The provision of our statute is, that such mortgage 
shall be word and of no effect, unless duly recorded, 
as against a subsequent dona fide purchaser, without 
notice. Now I concede that from analogy to the 
ished in equity, concerning innocent 


1 
i 


doctrine estab! 
purchasers without notice, the character of purcha- 
ser must be completed; that is, that all the money 
must be paid, and the title deed received, before no- 
tice, in order io avoid and render of no effect the 
prior mortgage. ‘The total defeat of all his security 
can only be effected by the completion of the second 
purchase. But on the other hand, I fecl sustained 
both by reason and authority in this position, that 
his security in its extent, may be affected, though not 
annihilated, by bona fide acts of a second purchaser, 
not amounting to a completion of the character of 
purchaser. When it is conceded that the rights of 
the prior mortgagee, may be éotally defeated by the 
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honest completion of the contract of purchase—that 
is, if Dufphey in this case had paid the remainder of 
the purchase money, his purchase would have been 
fully maintained, I cannot perceive upon what prin- 
ciple his conduct at any particular stage of its pro- 
gress, and his rights thus far acquired, can be im- 
pugned. If he could by taking the conveyance, and 
paying all the purchase money, have totally defeated 
the mortgage, and maintained his purchase, is it not 
demonstrably clear, that upon principle, his honest 
advance to part payment, and receiving the convey- 
ance, should operate proportionably upon the rights 
of the mortgagee. If it would be unjust to make 
Dufphey lose the whole, advanced in this purchase, 
would it not be equally unjust to make him lose any 
part, advanced in the same good faith? It seems 
so to my apprehension. The situation of Dufphey, 
is surely entitled to as fulla share of the indulgent 
consideration of the Chancellor, as Frenaye—if not, 
his character as complete purchaser, would not be so 
peculiarly regarded, as it is admitted on all hands, it 
is in Equity. 

It cannot be predicated with certainty, of any of 
those parties, that they acted fraudulently, but of 
M’Kinne. But, it must be admitted, that the conduct 
of Frenaye is, at least, highly neglectful; and, if 
Dufphey were not indemnified by the decree of this 
Court, from all loss, he might well impute to Fre- 
naye, if not a participation in the fraud of M’Kinne, 


at least the negligence of leaving in his hands a wea- 
pon, whereby he might inflict an injury on the com- 
munity. 

The act of registration gives a peculiar privilege 
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to Frenaye, of perfect immunity, from the date of 
his mortgage, until the time allowed for recording it. 
For that indemnity, it ought to be exacted of every 
mortgagee, that he then comply with its requisitions, 
and at least, if he omit to do so, the injury which is 
done by the omission, ought to be borne by him 
alone. 

Here no diligence could have protected Dufphey. 
His vendor was in possession of the land, and of the | 
muniments of title. Caveat emptor does not apply | 
to him. The deeds were in his vendor’s possession, | 
and the only source of knowledge to him, of the la- 
tent equity of Frenaye, was from the registration, 
which the law enacts, but which Frenaye has omit- 
ted, or from personal communication. 





I concede, that notice is the only object of regis- 
tration, and that notice actually given, is equivalent, 
at least with regisrration, which is only constructive. 





The failure to record in-time, is no penal forfeiture ; 
but the notice actually given, shall save all the 
rights, which have not been honestly acquired by 
another, during the dormancy of his claim. When- 
ever it comes to light, from that moment, I would 
say, it shall be enforced as far as it can consistently 
with the principle, s¢c utere tuo, ut alienum non ledas. 

How, then, can the lien, in this case, be used, so as 
not to injure Dufphey. In no other way, (without 
giving the notice a retro-active operation, ) but by con- 
sidering it, though not defeated, yet impaired to the 
extent of the honest advance, made by Dufphey,'up- 
on the same subject matter. 

The character of purchaser not having been ac- 
quired by Dufphey, in the meaning of the act, so as 





®See Sued. 
on Vend. 
520; 
8 Wheaton 
283. 
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to render vd the mortgage, I consider it still in life, 
and binding; to be enforced, however, subject to the 
honest advance made by Dafphcy, upon the same 
subject. 

I have had less difficulty, in reconciling the decree 
pronounced in this case, with the decisions referred 
to as sustaining the doctrine contended for, by the 
counsel for Frenaye,* than in reconciling it with 
those cases, which, on the other side have been ad- 
duced, to maintain the position, that the purchase by 
Dafphey ought to be maintained ;\and that the only 
relief afforded to Frenaye should be a lien upon the 
balance of the purchase money, due by Dufphey to 
M’Kinne, at the time of the notice. ‘ihe establish- 
ment of this latter doctrine does, in effect, destroy 
the lien in toto, as it- regards the subsequent purchas- 
er; and only leaves it to be enforced against his ven- 
dor, by subjecting his funds, in the hands of such 
subsequent purchaser, to the payment of the residue. 

The prominent case referred to, and relied upon, as 
sustaining this doctrine, is the case of Evost vs Beck- 
man” ‘here, there was a mortgage for three thou- 
sand dollars; but, by mistake in the registry, enter- 
ed as for three hundred dollars. ‘The mortgagor 
sold without communicating the fact of any mort- 
gage whatever. ‘The lien for the three hundred dol- 
lars was holden to be clear, and it was further held, 
that the actual mortgage should also bind the land; 
so that it was only to be relieved from it, by the pay- 
ment of whatever amount of the purchase money 
was due at the time of the notice given to the subse- 
quent purchaser, of the actual mortgage. The doc- 
trine is laid down, that the notice arrests any further 
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proceedings towards the completion of the purchase, 
after the notice, and that any payments, made after- 
wards would be in his own wrong. 

‘he deeree orders an account to be taken, to as- 
certain what amount was due from the subseq: ent 
purchaser, at the time fixed upon as the date of the 


notice ; and declares that the land be oniy reiieved 
from the mortgage, by‘ the payment of that amount. 
The same result would always be arrived at, by pur- 
suing the principles of that decree, and of the one 


pronounced by this Court, whenever the land had 
been sold for its full value; for, in such case, by the 
principle of both decrees, the land is only subjected 
to the mortgage, to the extent of its value, after de- 
ducting bona fide payments, made by the subsequent 
purchaser. 

If, in the case in Johnson’s Reports, the sale from 
Cost to Frost and Goddard, was for the full value 
of the land, and the doctrine be settled, that they 
shall be indemnified to the amount paid before no- 
tice, the balance due would be all that the mortgag- 
or could have obtained—and it was clear equity, to 
require only that balance to be paid, to relieve the 
land from the mortgage. But the result would be 
widely different from the two decrees, if the decree 
in Frost vs Beekman is understood as applying uni- 
versally, equally to cases where the subsequent sale 
was for its full value, as where it was for a very in- 
considerable portion of its value. 

The decree in Frost vs Beekman extended, so as 
to embrace a case of the latter description, is irre- 
concilable with the principles which we feel bound 
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to adopt, and which we sanction by the decree in 
this case. We mean to enforce the doctrine, that 
the lien in this case, as the whole of the purchase 
money was not paid by the subsequent purchaser as 
well as his conveyance obtained prior to notice, still 
exists upon the land; but that it must yield, pro 
tanio as to the bona fide payments of such subse~ 
quent purchaser. 

Let us consider the relative situation of the par- 
ties, and what adjustment of the difficulty, arising 
in such cases, would be most conformable to equity, 
and best calculated to promote fair dealing and good 
faith in the community. If that which we propose, 
best subserves those ends, and is not forbidden by 
some fixed rule or precedent, which we are bound to 
respect, then we should not hesitate to adopt it. 

The holder of the prior claim, may be the original 
vendor of the land, who has not been paid a sous 
for his property, but has taken a mortgage for the 
purchase money ; he may be a mortgagee for a sum 
loaned ; or he may be a vendee, with bond for title. 

In this case, it is not certain, in what predicament 
Frenaye stands, though, as I consider the case, it 
makes no manner of difference, whether his mort- 
gage was taken to secure the purchase money, or mo- 
ney due to him, upon another score. In every such 
case, confidence is repoosed in the mortgagor, ven- 
dee or vendor. He is, in fact, a trustee, though of a 
secret trust. In breach of good faith, finding that 
he can impose upon some one, and lawlessly realise 
something by the sale of the premises, he proceeds 
to do so. - Here, it must be obvious, that, generally 
: this second sale will be made, under circumstances 
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calculated to prevent its full value from being obtain- 
ed. The vendor, knowing that publicity may defeat 
his fraudulent purpose, offers it to but few. ‘Thus the 
market is limited. Fearing detection, despatch is 
required, and to insure a sale he sells for much less 
than he knows the vendee, on inquiry, would be wil- 
ling to give; for inquiry might disclose the project, 
and thus defeat his illicit design. 

Under these circumstances, a contract is made 
with an honest and dona fide purchaser, who sees the 
vendor in possession of both the land and title pa- 
pers. A profitable contract is offered to him, and as 
delay might interrupt it, he honestiy co-operates in 
the fraudulent haste of his vendor, and closes the 
bargain. 

Now, if all the money be paid, and the deed exe- 
cuted—by all the authorities, the sale is complete, and 
all prior claims are totally defeated. If, however, 
the transaction be not closed—if the whole of the 
purchase money be not paid, on the one hand, and 
the deed executed. on the other: and before such 
consummation, he is notified of the prior claim, is it 
a matter of greater hardship to him, that he should 
be there arrested, indemnified for his misplaced con- 
fidence, but deprived of a great bargain, than that 
the prior claimant should be bereft of every thing ? 
We say to the subsequent purchaser, in the lan- 
guage of Lord Hardnick,* “ You can not be hurt.” 
If the vendor is insolvent, it is the doss of the prior 
claimant, for you shall be indemnified to the extent 
of all your advances ; but, not being a complete pur- 
chaser, you can not claim the profitable bargain 
which you proposed to yourself, as its enforcement 
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would injure one equally honest with yourself, 
though not so alert in his dealings. 

It will not fail to be seen, by close observation, 
that the equitable principle endeavored to be enforc- 
ed by this opinion, must sometimes require a differ- 
ence in the details of the decree, according to the 
peculiar features of the case. Suppose, for example, 
that in this case, in addition to the money actual- 
ly paid by Dufphey, he had, with the same good 
faith, prior to notice, invested large capital in im- 
provements, as in the erection of machinery, &c.; 
and that the sale of the premises, thus ameliorated, 
would bring the amount of the mortgage, though, 
without the improvements, they would be worth no 
more than the price agreed to be given by him.— 
Here, compensation for the improvements, must, in 
some way be made. If a sale were ordered, in the 
event that the second purchaser did not pay off the 
mortgage, which he certainly would not do, in the 
case supposed, it would be impossible to determine 
how much of the sale money was to be considered 
as produced by the improvements, and how much by 
the land, exclusive of the improvements. 

I merely make this suggestion, to shew, that, in 
in pursuing the equitable principles advanced in this 
opinion, a difference in the details of the decree must 
be made to suit the exigencies of the case in judg- 
ment. 

In the case above cited, (from Ist Johns.,) it was 
admitted, that very valuable improvements were 
made by the second purchasers, before notice ; and 
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much embarrassment might be avoided in such a 
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case, by adopting the sale to the subsequent pur- 
chaser, as the value of tlie land, exclusive of the im- 
provements ; and decreeing the balance due at the 
time of notice, to be paid to the prior claimant. 

In none of the cases, cited by the counsel for Fre- 
naye, does the question arise, as here, from the in- 
solvency of M’Kinne—who Is to lose the amount of 
the amount of money actually paid by the second 
bona fide purchaser? It is often decided, that, the 
contract not being completed, by the payment of all 
the consideration money and the execution of the 
deed—the plea of innocent purchaser, &c., can not 
be maintained, so as to defeat in oto, the prior claim- 
ant; but the question, who must lose the honest pay- 
ment, is not expressly raised, and decided, in those 
cases. 

In a case, in 5th Litt. 62, the defendants relied 
upon the plea, and had paid only two thousand dol- 
lars of the purchase money, before notice: they, 
there, however, filed a cross bill, and prayed a de- 
cree against the fraudulent vendor, who had sold the 
same premises twice. 'The Court overruled the plea, 
on the principle that the purchase was not complete, 
only part of the money having been paid before no- 
tice. But the question, as to the payment already 
honestly made, being allowed to be satisfied out of 
the land, was not raised, in as much as the defen- 
dants sought, by a cross bill, its re-payment, from 
the fraudulent vendor, to which they were clearly 
entitled. . 

If, instead of that feature. of the case, the insol- 
vency of the vendor had been alleged and _ proven, 
and a repayment of the amount honestly advanced, 
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had been insisted on, as a condition precedent to the 
surrender of the legal title, obtained from the ven- 
dor, the question would have arisen directly, and I 
can not doubt but the decree would have been in 
conformity with the principles herein recognised— 
that the sum thus honestly advanced, should become 
a preferred lien upon the land. If the vendor is sol- 
vent, his liability may be enforced by either party, 
and it is not very material, in that case, who shall 
be thrown upon him. 

But, if insolvent, as here, the question is, who, of 
two innocent persons, shall lose. The doctrine, “gut 
prior est tempore, porttor est gure,” only applies where, 
in other respects, the parties are equally faultless — 
In such a case as this now under the consideration of 
the Court, I would say, he should lose, who, by a 
compliance with the law, requiring registration, 
might have protected himself; and not he, whom no 
diligence could have protected. 

It is not necessary, in this case, nor do we mean, 
to say, what would be our determination, in a case, 
where the title or claim of the person assuming’ the 
attitude of first purchaser, was an equity merely, 
which our statutes of registration do not embrace— 
as, for example, the equitable lien of a vendor, with- 
out mortgage for the purchase money, he having 
made title and given possession. We acknowledge, 
that the preponderance of our inclination, is to ex- 
tend the principle, in this decree, to that class of 
cases ; in as much as in all such, there is a looseness 
of dealing, very like the omission to record, in the 
present—which is calculated to enable a fraudulent 























JANUARY TERM, 1834. 263: 


_DUFFHEY US FRENAYE. 
Si ta aE id 











vendor, to impose upon the community. But, asa 
modest caution is, in our opinion, the safest obser- 
vance of a judicial tribunal, we forbear any antici- 
pated judgments. 


LIPSCOMB, C. J.— This opinion also contains 
the views of the Chief Justice, as expressed, in an 
opinion delivered by him, upon a former argument.of 
the cause—which need not be published, as they are 
substantially the same. 
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1. An incomplete contract or agreement, which one of the par- 
ties has the option of completing at a particular day, raises a 
a mutual right of rescission, in the other party, at any time, 
before the ratification by the first. 

2. Thus, where A proposed to exchange horses with B, and 
and give B a specific amount, as difference, which proposi- 
tion B reserved the privilege of determining upon, by a cer- 
tain day; and before that day transpired, A gave notice to B, 
that he would not confirm the offered contract—it was held, 
that no action lay in favor of B, to recover the difference 
agreed to be paid by A. 


This was an action of assumpsit, prosecuted in 
Greene County Court, by Burdet Eskridge, against 
Williamson Glover; and was brought to recover of 
the defendant, damages, for the non-performance of 
promises by the defendant, whereby, in exchange of 
horses, the defendant undertook to pay to the plain- 
tiff the sum of fifty-five dollars. 

The declaration contained several counts, one of 
which specially set forth, that the plaintiff, at the 
instance and request of the defendant, did exchange 
a certain mare, held and owned by the plaintiff, for 
for a horse, then and there the property of the de- 
fendant; that, by the agreement between the defen- 
dant and himself, in relation to the said exchange, it 
was understood and agreed, that if the horse of the 
defendant, upon trial performed well on the journey, 
the exchange should be complete, on the defendant 
executing to the plaintiff, a note, for the sum of fifty- 
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~ ‘and the contract had ‘been in ee eecutbil that Esk-; 
‘ytidge was ‘entitled to-recover the fifty dollars, ale.” 
though Glover propesed to réscind.: ‘the contract; be: 
] fore the time: expired: for Eskridge to ‘return: the 
“A “horse. : | 
"The point on which the opiniod af the Court was 
given, whith is now assigned;as erroneous, is, that 
the County Court erred, as stated ‘in the bill of ex- 
ceptions. 
"The question. here presented, is important in. brin- 
~ €iple; and of -difheylt. solution... Many, of the facts 
i}. » 2 contained in. the Dbill.gf exceptions may be disre- 
q garded, except forthe better understanding of such 
-¥ -'as.are more material. Jn_ this light may, be viewed 
the various propositions between the parties, prior 
to the one. acted on; but itis necessary to ascertain, 
‘sas nearly as possibile, the precise stipulations of the’ 
““parties—particularly the. sense ‘in which. the word, 
“agreed,” which frequently recurs, in the testimony, 
was undérstood and received in the Court below— 
From: its application in the bill of éxceptions, it was 
probably used, as being synonymous. with prop: sed, 
or offered. 
It is there said, Glover “agreed” to loan Eskridge 
a horse, or agreed tg exchange andgive fifty dollars, 
in the’event the mare did not die jin a short time; 
and again, that a different understanding “was final- 
ly agreed” upon between them—when it is not pre- 
tended; that: contracts were.concluded in either of 
the two forms above stated—they could only have 
been propositions, which were not accepted. But, 
that which is stated to have been finally agreed upon, 
is understood to have been the’contract,so far as 
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“after Esktidge left,Glover’s house, the latter pursu- 
ate former, overtook: hint, before. he had ‘reached 
. 23 the. -ten-mile ‘point, » and ‘told hin. the mare was: 
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on contracts of this kind..;. There, the Aefendtanginw 
ving proposed: to’ sella. quantity Of tebaced 107) Gee 
planitiff, at.a stipdlated price, gave thé, latter, at: his ae & 
request, a, certain, time, to: determing: whether, fe” a 
would: buy: or. not. Thé plaintiff, within’ the titan’), 
- determined to buy, and gave notice thereof to the: de: 
fendant,: who refused to comply. ‘” Yet; if’was ruled, 
the defendant~ was. hot liable;in’ an. ‘aétion for the 
non-delivery: Frage: 
~The available aBjection tox tlie action, was,” that’ 
the ‘plaintiff, not being -bound. bythe original eon- 
tract, there was no consideration to bind the defen- ‘ 
dant. : cs or: | 
‘That case was slightly different from this,.in some - 
of ‘the. facts, but does not. appear: to) bain beén 
stronger for iheplaintif€? for; though here was a 
change of, the possession of the aninials,-and° there, 
none; in tlie subject’of the contract: yet, in this-case;’ 
- the rescission was claimed hy the defendant, before 
thé. plaintiff, gave any notice of ‘his ‘determination 
to afiirmthetontract. “Te that ease, the plaintiff had 
.. détermined to buy, and. given notice’ thereof, within 
the. time: allowed, him: for: that parpase—the defen- 
dant having expressed no dissent; until then. 3 

Yet, Lord Kenyon, in expressing his opinion, said: 
“Nothing canbe Clearer, than that, atthe time of 
entering: into, this contract, the engagement was all 
- on. one side theother party was hot, mated ; it was, 
therefore, yet pactum? 9-219 F : 
‘ Buller, 3 ~ Said—"In order 46; Ristap. 2 promise, 
_there-must be: either a damage to-the plaiitiff, of an 
advantage to: the defendant; butshere’ was neither, to) i 
when the contract. was first made ‘Hé maintained, — - eg 
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ae | tien ik the’'¢ases gases “reviewed: is fully ap- 
SS "pliable to, hits ‘and Grorable tothe defendant, 
* US Bilt a Tabei- deel ‘dette II. of: ‘the: same high tribunal is 
eee reliéd: ‘ony dy’ the Sekt for the paaintiff,. with more 
© MG Ew as ' confidence... It, 4g \Haomphries. Ys Garvablio® The 
Bs falta aire: complicated, but arb Sufficiently foticed it 
pis * the: temarks af: “¢hre: jeidzes, fpr’ the’ ‘present purpose. 
Phe object ‘pF the ‘suit-was an afirimance of a& cote 
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er until both are bound.” 'To this proposition he assents, 
by not denying it, and proceeds to say—* but here 
of the parties had an option, after Monday; for, neither 
the plaintiff not having renounced the contract, within 
that time, must be taken to have approved of it.” 

The doctrine in Chitty on Contracts, (page 4,) is 
to the same effect. It is there maintained, that “the 
assent or consent must be mutual. Every agree- 
ment ought to be so certain and complete, that each 
party may have an action upon it; and the agrec- 
ment would be incomplete, if either party withheid 
his assent to any of its terms. ‘The agreement must, 
in general be obligatory. on both parties, or it binds 
neither.” 

To this is appended a note of exceptions; as in 
the case of an infant’s contract*?—a contract, which *Sta. 937. 
is void against one party, in consequence of his omit- 
ting to sign it, according to the statute of frauds, and 
which has been complied with; by the other.» et nosed 

It is further said, by Chitty, that, “no contract is 1Q- BD. 
raised by a mere affirmation in discourse;” that “a 
mere overture, or offer to enter into an agreement, 
not definitely and expressly asseated to by both par- 
ties,” binds not. 

The case of MW Cullock vs The Eagle Insurance . 
Conpany.. is also worthy of a slight notice. There, 973. 
the plaintiff wrote by mail, to the defendants, inquir- 
ing on what terms the latter would insure the for- 
mer’s vessel. On the first of January the defendants 
answered, that they would insure at a certain rate. 

But, on the second of the same month, they egain 


rl 


wrote, retracting the offer. he plaintiff, before he 


oO~ 
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received the last letter, put into the post-office an an- 
swer to the defendants’ first letter, acceding to the 
terms proposed. 

The Supreme Court of Massachusetts determined 
that the defendants had made no contract. Chief 
Justice Parker, in delivering the opinion of the Court, 
remarks—“'There- seems to have been locus peniten- 
tia for both parties;”’ and again, that, “so long as 
it continued open for the plaintiff, it must have been 
open for the defendants, and their revocation was 
made, before the plaintiff had opportunity to ac- 
cept.” 

From all these authorities, it satisfactorily appears, 
that a contract like the one under consideration, is 
not binding; that, to have made it so, both parties 
must have assented to all the terms at the same time; 
that the plaintiff must have determined to affirm the 
contract, before the defendant declared his dissent ; 
or that the time for his determination must have ex- 
pired, before the other gave notice of his rescission. 
That, while the agreement continued the option to 
one, the Jaw gave it to the other. The contract was 
not complete, while the plaintiff had the privilege of 
determining whether or not it should be one: so that, 
admitting the principle, that, “in case of an actual 
sale, it is binding, though it be agreed, that one par- 
ty shall have the option of disapproving of, and de- 


+ on termining it,’”* this Was not sufficiently consummat- 


ed—it was not expressed to be an actual or abso- 
lute bargain. 
The fifty dollars proposed to be given in exchange, 
does not appear to have been paid; nor does it appear 
there was any express understanding, that time was 
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to be given for its payment. It is not shewn, but 
that the plaintiff was to return to the defendant’s 
house, or see him elsewhere, to consummate the 
agreement, if he determined to affirm it. 

The important, but nice distinction is, that this con- 
tract seems not to have been actually concluded, with 
only a reservation of the right to one to renounce it; 
but, the agreement was, that it should become a bar- 
gain, if, on trial of the horse, the plaintiff should de- 
termine to aflirm the contract; under these circum- 
stances, the law implied the farther condition, that 





the defendant did not, in the mean while, retract his 
offer, which, however, he did, and thereby avoided 
the agreement. 

o Weare, therefore, unanimous, in affirming the 
| judgment of the Cireuit Court. 
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1. The statutes of 1828 and 1829, defining the liability of indor- 
sers, act upon the nature of contracts, and not merely upon 
the remedy for enforcing them; and so do not embrace the 
case of a note, assigned prior to their passage. 

2. An averment in a declaration by the indorsee of a note, (as- 
signed prior to the passage of the acts of 1828 and 1829,) 
against the indorsee, of demand and notice—held sufficient. 


This was an action of trespass on the case, in as- 
sumpsit by Bloodgood against Cammack, in Perry 
Circuit Court. ‘The cause of action was a promis- 
sory note, executed by Samuel Cammack, on the 
nineteenth day of May, one thousand eight hundred 


and twenty-seven; and payable on the first day of 


January, thereafter, to the defendant, and indorsed 
by him to the plaintiff. 

The declaration averred the indorsement ; a_pre- 
sentment at the Bank of Mobile; that the maker 
could not be found; and notice to the indorser— 
And the defendant plead non-assumpsit, fraud, want 
of consideration, payment, sct-off, and accord and 
satisfaction; and a verdict and judgment were ren- 
dered for the defendant. On bill of exceptions, a 
writ of error was taken by the plaintiff; and these 
were the facts— 

The plaintiff, on the trial below, offered in evi- 
dence a note, in the words following, to wit— 


“Cahawba, Old Town, May 19, 1827. 
“Dolls. 1104 1% 
“On the first day of January next, I promise 
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to pay Michael Cammack, Esq., or order, eleven 
hundred and four dollars and fourteen cents for va- 
lue received, payable in the city of Mobile. 

‘SAMUEL CAMMACK. 
(Indorsed,) “ Michael Cammack.” 


He also produced as testimony, a regular protest 
by a notary public, against said note, for non-pay- 
ment, dated, on the fourth of January, one thousand 
eight hundred and twenty-eight; and evidence of 


notice to the defendant: but adduced no proof of a 





previous suit arainst the maker of the note. 
Under this testimony, the Court below charged 


the jury to find for the defendant ; which was accor- 
dingly done. 

Goldthivaite, for plaintiff in error. 

Stewart, contra. 


THORNTON, J.—This was an action of tres- 
pass on the case, brought by the plaintiff in error, 
against the defendant, as indorser of a promissory 

‘1 


note; which appears, from a bill of exceptions, ta- 


ken in the progress of the cause, to have heen exe- 





cuted on the nineteenth day of May, one thousand 
eight hundred and twenty-seven, by Samuel Cam- 
mack, to the defendant, for the sum of one thousand 
one hundred and four dollars and fourteen cents, 
payable on the first day of January next after date, 
and assigned to the plaintiff previous to its maturity. 

The only error assigned, questions the propriety 
of a charge given by the Court to the jury, on the 
trial below, which was, in substance, that the plain- 
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tiff, to entitle himself to a recovery against the de- 
fendant, should have proven that he had first prose- 
cuted suit against the maker of the note: and that, 
in the absence of such proof, the defendant was en- 
titled to a verdict. ‘lhe declaration contains no 
averment of any such fact; but, in deducing the lia- 
bility of the defendant, avers an assignment of the 
note, legal demand of the maker, and due notice to 
the defendant, of his refusal to pay it. 

The point agitated for the first time, by a motion 
for instructions to the jury, it seems to me, would 
have been more professionally availed, by craving 
oyer, under our rules of practice, of the note and as- 
signment, and demurring to the declaration, as not 
containing an averment of performance on the part 
of the plaintiff, of that which was supposed to con- 
stitute a necessary condition precedent, to fix the lia- 
bility of the defendant. IV his liability, as indorser, 
could only accrue upon the prosecution of the ma- 
ker to insolvency, by legal paneporings, instituted 
against him, to the first Court at which he could have 
been sued, after the said assignment—then, accord- 
ing to the correct principles of pleading, the fact of 
such prosecution should have been,averred in the de- 
claration. 

If, however, according to the law applicable to 
this contract of assignment, by virtue of which the 
defendant is sought to be charged, it was not neces- 
sary to have pursued the maker to insolvency; but 
only to have made the demand, and notified the de- 
fendant of his failure to pay—then the declaration 
is substantially good. 
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Upon the latter hypothesis, that is, that no such 
suit was necessary, it would seem to be the duty of 
this Court, to reverse the judgment, and remand the 
cause, for a trial, de 2ovo, upon the issues joined be- 
tween the parties. 

The legality of the charge excepted to, depends 
upon the question, whether or not, the contract of as- 
signment, upon which this action was instituted, is 
embraced by, or subjected to the operation of two 
acts of our legislafture—the one passed on the fif- 
teenth of January, one thousand eight hundred and 
twenty-eight, entitled “an act, defining the liability 
of indorsers, and for other purposes;” and the other 
passed on the thirtieth of January, one thousand eight 
hundred and twenty-nine, entitled “an act to repeal 
in part, and amend an act, entitled ‘an act, defining 
the liability of indorsers, and for other purposes ;’ ” 
both of which were enacted subsequently to the mak- 
ing and indorsement of this note. 

In entering upon the consideration of this ques- 
tion, I will premise, that there is, in the very nature 
of things, a distinction between a contract, and the 
mode which may be provided for its enforeement.— 
Nor can it be doubted, that it is, at all times, 
competent, so to mould and fashion that mode, as 
seems most expedient to the mind of the legislature. 
The right, and the remedy, through the medium of 
of which its enjoyment may be obtained, are as cer- 
tainly separated, by a line of partition, as light is 
separated from darkness ; and yet, to describe it with 
accuracy, is often as diflicult, as to designate the pre- 
cise minute of time, when day-light commences and 
the night is gone by 
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Hence, in this case, it is contended, on the part of 
the defendant, that those acts of the legislature, are 
of that class which affect the remedy alone; and 
may well embrace the subject im controversy: whilst, 
on the other hand, such a construction is resisted, as 
impugning an elementary principle of justice, guar- 
antied to the citizen, by the paramount law of the 
land. 

‘That part of the constitution, which is here 
invoked, is in the following words—‘ No ex post fac- 
fo law, nor law impairing the obligation of contracts, 
shall be made.” I consider the terms, “ez post facto,” 
as relating exclusively to laws of a punitive charac- 
ter; which kind of laws can never have a retro- 
spective aspect: whilst retrospective laws, not puni- 
tive in their nature, may constitutionally be enacted, 
provided they do not impair the obligation of con- 
tracts. ‘The constitution of the United States con- 
tains this provision verbatim with our own; and the 
distinction above suggested, between ex post facto 
Jaws, and such as impair the obligation of contracts, 
was taken by the Supreme Federal tribunal, at an 
early period of its judicial history; and has ever 
since been adhered to. 

The force of argument, by which it is maintained, 
and the desire to preserve uniformity of decision, de- 


termine us in its adoption. 
Hence, I conclude, that the retrospective operation 
of a statute or otherwise, touching the civil rights of 
the citizen, is not an infallible test. of its con- 
stitutional validity ; but, the question, in that regard, 
is, does it impair the obligation of contracts? In the 
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application of this test, many laws, cleariy retrospec- 
tive in their character have been sustained.—As, for 
ict, giving a summary remedy for the 
coliection of debts, unknown to the common law, 
called the a and summons law.a So, on the*)Bibb,567 


example, the « 
? 

other hand, 1 ‘have been annulled, by the judici- 

ary, ces of ‘the ir infringement upon the obliga- 


tion of contracts—as the bankrupt laws of New 


‘Lb b638 Wash.C 
York.’ C. R.319.; 
Chancellor Kent, in his opinion, delivered in the 


case of Dash vs Vankleee! ,* has imparted both light a 
and order, to the dark and confused mass of adjudi- 
cation upon this subject. 

I infer, from all the authorities thus collated, that 
retrospective legislation, in reference to the essence, 
nature, construction or extent of a contract, is, on 
all hands, eschewed, as oppressive and unjust; being 
condemned in principle, even where its exercise is 
not inhibited, as with us, by a power paramount 
to the legislative department of the government. 
Objections to it pour in es us, from every source 
whence we may derive either pleasure or profit in 
tracing the principles of jurisprudence; the maxims 
of civil law condemn it; it is abaens to the equita- 
ble principles of the common law, and our own con- 
stitution expressly interdicts it. 

It is but fair and decorous, then, wherever we can 
do so, to presume that the law-giver intended only a 
prospective operation to such enactments as touch 
the subject matter of contracts, when otherwise, 
their obligation would be impaired. 

The result of my examination into’ the provisions 
Ds & p. 36 
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of these two acts of our legislature, notwithstanding 
the equivocal verbage in which they are couched, is, 
that they do act upon the very essence and nature of 
the contract, and not merely upen the remedy for en- 
forcing it: but I also conclude, that they are prospec- 
tive in their action; not embracing the case of as- 
signments like this, made prior to its passage. 

Let us consider what was the contract by which 
the defendant in this case, was bound, or what was 
its obligation? 'The contract implied by law, be- 
tween the assignor and the assignee, at the time 
it was entered into, was, that if the assignee, on 
the last day of grace, should demand payment of 
the maker, and in case of his default, should give 
due notice to the defendant, then he would pay it to 
the plaintiff. ‘There can be no difference in the na- 
ture of this contract, whether it be thus implied by 
law, or written out, in extenso, and signed by the 
party. Now, are not the terms of this contract, to- 
tally variant from the one which this subsequent le- 
gislation would substitute between the parties. The 
condition of demand and notice are taken out of the 
contract, and that of suit to insolvency interpolated 
by the law, which surely impairs its obligation, in the 
sense of the constitution: for, what else is the obli- 
gation of a contract, but to do, or not to do a certain 
thing; and this may be absolute, as the promise of 
the maker of this note was; or, under some condition, 
annexed, as was the promise of the indorser. 

Here the contract as made between the parties, 
by reference to the law, as it stood, is, to say the 
least of it, sought to be materially impaired, and a 
legislative contract introduced in its stead. If those 
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acts were so framed as to admit of none but such a 
retrospective construction, I would not hesitate to de- 
clare them unconstitutional, so far as contracts of as- 
signment, made before their passage, were concern- 
ed. 

It is the opinion of this Court, that the judgment 
below, be reversed, and the cause remanded for fur 
ther proceedings. 


SAFFOLD, J, not sitting. 


Se id 
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1. Generally, a factor, not restrained by instructions to the. con- 
trary, may sell the goods of his principal on credit, and take 
a note for payment in his own name, without personal respon- 
sibility. 

2, Exceptions, varying the general rule, that a factor may sell 
the goods of his principal, on a credit, and take a note for 
payment in his own name, must be shown by the party seek- 
ing to charge him, personally. 

3. That a factor has taken a note in his own name, for the goods 
of his principal, is not a circumstance, in connection with 
other from which to infer that the factor designed making the 
debt his own. 


Error to the Circuit Court of Autauga. 

This action was assumpsit, by the plaintiffs in er- 
ror, against Alwyn A. M Whorter. 

The plaintiffs declared in the common counts, for 
goods, wares and merchandise, for money had and 
received ; and on an account stated; and the defen- 
dant plead non-assumpsit, payment, set-off, and a 
- balance due, from plaintifls to defendant, for cotton 
sold by them—on which there was issue. 

On the trial, in the Court below, a verdict was 
given in favor of the plaintiils, for a portion of their 
demand ; and having taken exceptions to the charge 
of the Court, they prosecuted a writ of error, here. 

The bill of exceptions showed, that, on the trial of 
this cause, the defendant introduced a receipt of the 
plaintiffs, for fifteen bales of cotton, concluding with 
these words: “ Which is to be accounted for, when 
sold. “GOLDTHWAITE & TARLTON, 

“per A. G. Tarlton.” 
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Evidence was offered, to prove, that the plaintiffs’ 
agents in New York, sold the cotton there; and, for 
a part of the proceeds, took a note from the purchas- 
er, including the same and other dues, in their indi- 
vidual names. 

Evidence was also introduced by the plaintiffs, to 
prove that A. G. ‘'arlton, who signed the aforesaid 
receipt, exceeded his authority, and worded the re- 
ceipt contrary to the terms of shipment, which had 
been stipulated between the plaintiffs and defendant. 

Plaintiffs also offered evidence, to prove the cus- 
tom and usage of merchants relative to shipments of 
cotton for planters, wee the terms and manner of 
conducting sales, by factors, &c. 

The Court charged the jury, that the custom of 
merchants could not vary the law of the land; but 
that, in order to enable them to interpret the con- 
tract of shipment, according to the true intent of the 
parties, as regulated by commercial usages, they 
could have reference to such established usages, to 
determine whether the factors had used ordinary 
prudence, in making the sale; and that the admitted 
fact, of the agents or factors, who sold the cotton, in 
New York, having taken the note for the proceeds, 
in their own names, was a circumstance, in connec- 
tion with other facts in evidence, which they might 
take into consideration, in determining whether or 
not the agents intended to make the debt their own; 
that the consequence of so taking the note, was not 
a question of law; that the Court did not recognise 
any principle of law, that particularly authorised 
that mode of dealing, or directed in whose name the 
note should be-taken. But, if the factors had con- 
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ducted the business according to common usage, and 
used ordinary prudence, they were not responsible ; 
if otherwise, they might be. 

The Court also instructed the jury, that, in as 
much as evidence had been offered to prove, that 
the person who gave the aforesaid receipt, had ex- 
ceeded his authority, the jury might take into consi- 
deration the language of the receipt, as also the oral 
testimony, to determine the intent of the parties, in 
relation to the terms of the shipment ; and whether 
the plaintiffs had absolutely promised to pay for the 
cotton, when sold, or merely to account for the pro- 
ceeds. 


Goldthwaite, for the plaintiffs in error— 
Peck, contra. 


LIPSCOMB, C. J—This was an action, brought 
by the plaintiffs, against the defendant, for money 
had and received, for money advanced, &c. On the 
trial, several points of law were made, and reserved 
by the bill of exceptions, for the consideration of 
this Court. We shall only notice those that may 
have had an influence in the decision of the case. 

The bill of exceptions shows, that the defendant 
introduced a receipt for fifteen baies of cotton, con- 
cluding in these words: “Which is to be accounted 
for, when sold. 

(Signed) “ GoLpruwarre & TARLETON, 
“per A. G. Tarlton.” 

Evidence was introduced, to prove that the plain- 
tiff sold the cotton, in New York, by their agent, and 
took a note for a part of the proceeds, torether with 
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other sums due to them from the purchaser, in their 
own individual names. 
The plaintifis offered evidence, that A. G. Tarle- 


S ? 


ton had exceeded his nuthority, and that the receipt 


had been difierentiy worded, irom the terms of ship- 


y stipulated between the plaintiffs and 


ment, express! 
the defendant. 'Uhe plaintifis also offered testimony, 


¢ 


to prove the custom and usage of merchants, in the 


shipment of cotton. for the planters—and the terms 


i 


and manner of conducting sales, by factors. 
The Court chargéd the jury, that the custom of 


merchants could not vary the law of the land; but 
that, in order to enable them to interpret the con- 
tract of shipment, according to the true intent and 
meaning of the parties, as regulated by commercial 
usages, they could have reference to such establish- 
ed usages, to determine whether the factor had used 


! 


ordinary prudence, in making the sale: and, that the 
admitted fact, of the agents or factors, who sold the 
cotton in New York, having taken the note in their 
own names, for the proceeds, was a circumstance, 
taken in connection with other facts in evidence, 
which they might take into consideration, in deter- 
mining whether or not, the agent intended to make 
the debt his own. ‘That the consequence of so tak- 
ing the note, was not a question of law. That the 
Court did not recognise any principle in law that 
particularly authorised that mode of dealing, or di- 
rected in whose name the note should be taken. 
But, if the factors had conducted the business accor- 
ding to the common usage, and used ordinary pru- 
dence, they were not responsible: if otherwise, they 
might be so. 
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The most material question, growing out of the 
bill of exceptions, or so much thereof as has been 
recited, is as to what is the legal effect of an agent 
or factor selling the goods of his principal, and tak- 
ing a note from the purchaser, in his own name.— 
Does it make him personally responsible; or is it a 
circumstance, from which any legitimate inference 
could be drawn, of an intention to guarantee, or make 
the debt his own ? 

In the second volume of Kent’s Commentaries, 
(pages 485, 486 and 487,) the law of factors and 
principals, is laid down fully, with the accuracy and 
perspicuity peculiar to the learned author. — It is 
there said, that “a factor or commission merchant 
may sell on a credit, without any special authority 
for that purpose.” ‘That, it is “now, the well settled 
usage, that a factor or agent employed to sell, may 
sell in the usual way, and consequently he may sell 
on a credit, without incurring risk, provided he be 
not restrained by his instructions, and does not un- 
reasonably extend the term of credit; and provided 
he uses due diligence to ascertain the solvency of 
the purchaser.” The author goes on to say, that “a 
factor is not authorised to sell on a credit, in cases 
not authorised by usage, without special instructions, 
such as the sale of stock,’ which seems to be gene- 
rally sold for cash only: in fact the sale of stock 
may well be assimilated to the exchange of money 
—different kinds of stock being not unfrequently used 
as money, by the way of exchange, among commer- 
cial men. 

He says, further, “Ifa factor, ina case duly au- 
thorised, sells on a credit, and takes a negotiable 
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note, payable to himself, the note is taken in trust, 
for his principal, and subject to his order; and if the 
purchaser should become insolvent before the day of 
payment, the circumstance of the factor having ta- 
ken the note in his own name; would not render him 
personally responsible to his principal.” 

In the case of Goodenow vs Tyler,* the factor had wpyfass. nr: 
sold the goods of his principal; without any special in- °° 
structions and taken a negotiable note in hisown name, 
for the purchase money . before the day of payntent, 
the purchaser failed. In this action, the agent was 
sought to be made personally responsible to his princi- 
pal. 'The Court was much embarrassed, from the cir- 
cumstance of the note being negotiable, and from the 
long train of decisions in Massachusetts, giving the 
highest degree of credit to negotiable paper. 

But, that able jurist, Chief Justice Pars:ns, in ex- 
pressing his opinion in the case, uses the followi ing 
language: “The Court will take notice, as a part 
of the law merchant, that a factor may sell goods at 
a reasonable credit, at the risk of his principal, when 
he is not restrained by his instructions, nor by the 
usage of the trade.” 

On the subject of taking a note for the purchase 
money, he says, “ When a factor sells on a credit, he 
may take from the purchaser some instrument, by 
which the purchase may appear with the price, and 
the time of payment, and on which the purchaser 
may be charged, in an action at law. And it is ve- 
ry clear, that he is not obliged to disclose to the pur- 
chaser, the name of his principal. And upon these 
principles, he may take a negotiable note, payable to 
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himself; and when the principal lives in a foreign 
country, it may be more convenient to have the secu- 
rity payable to himself, so that he may sue in his 
own name.” 

The Chief Justice, after declaring that it was the 
uniform custom of Boston, and every other commer- 
cial city, in the United States, for factors to take 
notes in that way, and that it was competent to 
prove such custom, says, that “ my present opinion is, 
that on general principles of the law merchant, in- 
dependent of any usage in Boston, the defendant did 
not make himself personally liable.” The Chief 
Justice considered the only difficulty to arise from 
previous adjudications, in which a negotiable note 
had been uniformly treated as payment; but, when 
it was recollected, that, in this case, the factor was, 
in part, trustee for the principal, and, as such, held 
the note, it did not conflict with those decisions. 

We are not informed, that Chief Justice Parsons, 
ever charged or expressed a different opinion, on this 
subject: in fact, his powerful mind was too well in- 
structed, and too familiar with this branch of juris- 
prudence, to be involved in doubt and difficulty. If, 
then, it was, as laid down by him, a principle of the 
law merchant, independent of the custom of Boston, 
there can be no question, but he would so have de- 
clared it, as the law of the Court, without proof of - 
the custom. 

It is true, that neither of the other two judges, 
who concurred with the Chief Justice in the result, 
went so far as to say that it was authorised by the 
law merchant, independent of local custom, but 
they did not dissent from his opinion, and their ac- 
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quiescence may be inferred from their silence on that 
point. 

It, however, can not be necessary to give to the 
opinion of this eminent judge, the weight of undis- 
puted authority, that other names should be as- 
sociated with his. Should we, however, enquire for 
additional authority, we shall find it in that kindred 
spirit, Chancellor Kent. We have shown, that he 
has laid it down, as an elementary principle, that a 
factor may take a note in his own name, without ren- 
dering himself, thereby, personally responsible to his 
principal. 

We take it, then, to be a general principle of the 
law merchant, that a factor, not restrained by his in- 
structions, may sell the goods of his principal, and 
take a note for the payment, in his own name, witk- 
out rendering himself personally responsible to his 
principal: and, if so, it is not a circumstance that 
may be placed in connection with other facts, to show 
that the factor intended making the debt his own.— 
If a factor has sold an article on a credit, that a par- 
ticular custom would not authorise to be so sold, it is 
incumbent on his principal, when seeking to charge 
him personally, to show the exception. When a 
general rule is established, exceptions to it must be 
shown, by the party seeking a benefit from such ex- 
ception. So, if negligent in not ascertaining the sol- 
vency of the purchaser, or he has given a longer credit 
than custom would justify, the principal must prove 
it, if he seeks to make him personally responsible. 

We believe that the jury should have been in- 
structed, that the law authorised a factor, unrestrain- 
ed by instructions, to sell ona credit; and, that the 
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fact of the note having been taken in the name of 
such factor, was not a circumstance from which they 
could infer, in connexion with other facts, that the 
factor intended to make the debt his own. It is not 
improbable, that a jury, not familiar with commer- 
cial usages, might lay hold of this fact, the form of 
the note, as a prominent index of the intention of 
the factor, when it ought not to have had any inilu- 
ence on their conclusion. ‘There possibly may have 
been other facts, independent of this, to have satisfi- 
ed the jury, that the factor was himself personally 
liable, but the probablility of their being influenced 
hy a consideration left to them by the charge of the 
Court, that should have been withheld, is a sufficient 
ground, it is thought, for reversing the judgment, and 
giving the parties another hearing. 

We do not consider it important to notice the oth- 
er points presented by counsel. ‘The judgment is re- 
versed and the cause remanded. 


SAFFOLD, J., not sitting. 
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1. The acknowledgment, by one partner, inthe name of a firm, 
of the service of process—after a dissolution of the co-partner- 
ship—will not authorise a joint-judgment against the (late) 
partners, generally. 


Error to the Circuit Court of Mobile. 

The action in this case was assumpsit; and was 
prosecuted in the Court below by Stephen Swaim, 
indorsee, against Ryder & Demott, as makers of a 
promissory note. 

The writ commanded the sheriff to “ take the bo- 
dies of Richard Ryder and Michael Demott, who 
were lately co-pariners, doing business, under the 
name and style of Ryder & Demott,’ &c.: and an 
indorsement on the back thereof, was in the follow- 
ing words, to wit—“ We acknowledge service of this 
writ—ninth day of April, 1830. 

“Ryder & Demott, by 
“R. G. Ryder.” 

The plaintiff declared, in the usual terms against 
the defendants, as co-partners; and a judgment by 
default was rendered in his favor. 

On a writ of error to this Court, the defendants 
said, that in the giving of judgment in said cause, 
there was manifest error, in this, to wit— 

That the said suit and action of the said Stephen 
Swaim, against the said Ryder and the said Demott, 
in the Court below, was brought against them, as 
late partners in trade and business ; and that the 
writ in the said cause, was not served on the said 
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Demott, against whom, together with the said Ry- 
der, the said judgment of the said Swaim was ren- 
dered in the Court below. Also, in this, that judg- 
ment was rendered in the Court below, against both 
of the said plaintiffs in error, in favor of the said de- 
fendant in error, when the writ in the said suit was 
neither served on the said Demott; or the service 
thereof acknowledged by him, or by any other per- 
son authorised by him so to do. Also, in this, that 
no process was served an the said Demott, in the said 
cause, in which judgment was rendered against him 
and the said Ryder, in the Court below, in favor of 
the said defendant in error, although the writ was 
issued against the said Ryder and the said Demott, 
as late partners in trade, in which character they 
are charged in the declaration of the said defendant 
in error. 


Elliott and Crawford, for plaintiff in error. 
Sallee, contra. 


LIPSCOMB, C. J—This was an action of as- 
sumpsit, brought by Swaim, against Michael Demott 
and Richard G. Ryder, after the dissolution of the 
firm, purporting to be ona promissory note, given by 
Ryder & Demoit. The service of the writ was ac- 
knowledged by Ryder, in the following words: “We 
acknowledge service of this writ, ninth day of April, 
1830. “Ryder & Demott, by 

“R. G. Ryder.” 

Judgment was rendered by default, against both 

defendants. 
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The error row assigned, is the rendering this joint 
judgment, when Ryder, alone, had been legally serv- 
ed with process. After the cause was bronght up 
here, Ryder, one of the plaintiffs in the writ of er- 
ror, and Swaim, the defendant in error, boil died, 
and the suit was revived, in the name of Demott, 
the surviving plaintiff, and Prescott, the legal repre- 
sentative of Swaim. 

The only question presented, is as to the authority 
of one partner to enter an appearance, or to acknow- 
ledge service of a writ, for his former partner, after 
the dissolution of the firm, when the writ is sued 
out on a partnership liability. 

If Ryder had no authority in law, to acknowledge 
service for his former partner, Demott, the service, 
so far as it relates to Demott, is void, and the joint 
judgment is erroneous. ‘The doctrine, that one part- 
ner may, by his own act, bind his co-partners, grows 
out of the close community of interest subsisting 
between the members of the firm, and the necessity 
of reciprocal confidence in each, to the successful 
prosecution of their business. 

In matters irrelevant and distinct from the busi- 
of the firm, one partner can not bind his co-part- 
ners, even during the existence of the firm, unless 
the other co-partners give him authority so to bind 
them. One co-parrner can not bind the firm, by a 
promissory note for the payment of his own indivi- 
dual debt, although he may subscribe the name of 
the firm to such note; because it would be a fraud 
on his co-partners. But, in all matters connected 
with the prosecution of the business of the firm, 
the act of one is the act of all, and will create a 
joint liability. It is, sometimes, however, difficult 
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to determine, whether the transaction is strictly with- 
in tue line of the co-partnership business. 

In Hils et al. vs Ross,* the doctrine seems to have 
been conceded, without controversy, that one partner 
could not accept service of a writ for the other part- 
ners. In that case, a libel was filed, by the British 
Consul, in behalf of Walter Ross, against Hills, May 
and Woodbridge, {who formed a partnership, in 
Charleston, under that firm,) and John Miller. 

The plea was headed—*“ The plea of Ebenezer 
Hills, ore of the company of Hills, May & Wood- 
bridge, in behalf of himself, and his said co-partners, 
who are madé defendants in the libel of Walter 
Ross ;” and concluded with praying, “on the behalf 
aforesaid, to be dismissed, as far as respects the said 
Hills, may & Woodbridge.” 

The replication regarded the plea of Hills, as the 
plea of all the company, and the rejoinder was sign- 
ed by Joseph Clay, jr., proctor for the defendants.— 
The decree was against all of the defendants, and 
the writ of error was in the name of all. Butthere 
was evidence on the record, that May had been ab- 
sent in Europe, during the whole of the proceedings, 
and there was no evidence of a warrant of attorney, 
or other authority to appear for him. 

On the objection being made by Ingersol, for the 
plaintiffs in error, that partners had no authority to 
appear for each other, in suits.— 

Tilghman, for the defendant in error, relied on the 
rejoinder, where the proctor states himself to be em- 
ployed by all the defendants, and insisted that his 
authority could not be denied or examined, in this 
stage, nor in this form of the objection. 

Iredell, Justice, doubted, whether one co-partner 
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could arthorise a proctor to appear for all the com- 
pan} v. Chase, Justice, said the Court could not af- 
firm the decree against persons who were not before 
the Court that pron wei the decree; and the re- 
cord must show, that they actually did appear—a 
bare implication, the titling of a plea, or a general 
statement, that one of the partners acts for all, is not 
sufficient. ng a partners, in the course of 
trade, may bind each other, they can not compel each 
other to appear to suits, nor undertake to represent 


each other in Courts of law. What, however, is 
he legai effect of an appearance by a proct or, ati of- 
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that Court can be authority, the question is settled, 
as to the right of one ary to appear for another, 
at common law. It shows, that it was not compe- 
tent for him to do so; and the reason is, lapprehend, 
because it is not in the course of business. The 
case was one of a subsisting co-partnership, and it 
would lose none of its weicht, ‘a en applied to the 
the members of a dissolved firm. 

Gow, (page 337,) in treating on the law of co- 
partnerships, says, ‘‘After the dissolution of a part- 
nership, ‘ which the uecessary publicity has been 
given, the parties become so disunited in interest, that 
one can not by any coutract or engagement, impli- 
cate the credit of the others.” 

The doctrine of this Court, in the case of Wa/son 
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This decision is, no doubt, founded in the soundest 
principles of law, and has the sanction of a most dis- 
tinquished jurist; but, it is not to be denied, that it 
is contrary to what was formerly held to be the law, 
and reference is now made to it, for the purpose of 
shewing, that so far from enlarging the powers of 
partners, after a dissolution, modern authority has 
greatly curtailed it. 

This view will be sufficient to show what ought to 
be our decision, in the case before us, if the act of 
February, one thousand eight hundred and eighteen, 
does not operate on it. ‘This act has two sections 
on the subject of suits against co-partners. The fif- 
ty-seventh section, as numbered in Aikin’s Digest, 
(page 268,) provides, “where any cause. of action 
may exist against two or more partners, of any de- 
nomination whatever, it shall be lawful to prosecute 
an action against one or more of them: and, when 
a writ shall be issued against all the partners of any 
firm, service of the same, against any one of them, 
shall be deemed equivalent to service on all; and 
the plaintiff may file his declaration, and proceed to 
judgment, as if the said writ had been served on each 
defendant.” 

The fifty-eighth section provides, “that when any 
suit shall be instituted against two or more persons, 
as partners in any firm, if one or more persons, 
not partners, in such firm, shall have been such 
as such, the Court, before whom such suit is pend- 
ing, shall discontinue said suit against such per- 
son or persons as shall appear not to be partners in 
said firm, and proceed to judgment and execution 
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against all or any of the defendants, in such action, 
who shall appear to be partners.” 

If this act applies to a dissolved firm, I should in- 
cline to the opinion, that the error relied on, could 
not be sustained; because, in that aspect, it would 
not be material, whether Demott had been served 
with process or not. It would be sufficient, if Ry- 
der had been served; and accepting service, would 
seem to be equivalent to service executed by the 
proper officer; yet, it is not altogether clear, that 
the voluntary acceptance of service, would be suffi- 
cient under the statute—and there would be much 
plausibility in requiring the words of the statute to 
be strictly complied with. 

If the process were required to be placed in the 
hands of a public officer, for execution, in the ordi- 
nary discharge of his duty, the publicity of the act 
would be greater, and the means of practicing a 
fraud on the rest of the co-partners lessened. I am 
not certain, therefore, if we do not concede too much, 
when we say, that service acknowledged by one of 
a firm on the back of a writ, that is, never, perhaps, 
submitted to the light of day, until the return term, 
when it is filed in Court by the plaintiff, is good. 

I have introduced two sections of the act of one 
thousand eight hundred and eighteen, on the subject 
of suits against co-partners, for the purpose of enqui- 
ring how far we may go, consistently with the ordi- 
nary rules of construction, in subjecting a case of 
the description of the one under our consideration, 
to its influence; and I will here lay down a very uni- 
universal rule of construction. If there is an ambi- 
guity in the statute, we should resort to the intention 
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of the law-making power, and ascertain the object in 
view, in its enactment, and so construe it as to repress 
the evil complained of, and advance the remedy. 'The 
intention of the actor is the key to all acts of doubt- 
ful import—therefore, the application of the rule to 
acts of the legislature, is not peculiar, when there is 
no room to doubt the object in view, either from the 
decisive character of the thing done, or from the lan- 
guage employed. ‘We should indulge in no conjec- 


tures that something more was inicnded, lest our 
speculations might be idle, and lead to erroneous re- 
sults. 

If one evil has been removed by the direct and ob- 
vious terms of the act of the legislature, we have no 
right to suppose, that it was intended to be so ex- 
tended as to remove another, merely because that 
other is equally onerous. ‘This would be assuming 
to judge what the laws ought to. be; and in fact, offi- 
ciously aiding in legislation, a power expressly with- 
held from us, by the constitution. 

There are two objects explicitly enough express- 
ed in the first section of the act referred to. The first 
was to enable a plaintiff to sue a less number than 
all the members of a firm; the second, if all the 
members of the firm were included in the writ, that 
service on one of them, should be sufficient to sustain 
a declaration and judgment against all. ‘These pro- 
visions were, no doubt, remedial in their character; 
but they are, never the less, an innovation on the 
long and wel! established principles of the common 
law. 

At common law, all the partners of a firm were 
required to be made parties in a suit: if one was 
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omitted, the writ would be abated on plea. This 
presented a difficulty often very embarrassing, and 
productive of cost and delay, from the want of infor- 


mation, on the part of the plaintiff, as to who com- 


i 
posed the firm. Again. if all the members named in 
the writ, could not be found, the tedious process of 


outlawry had to! 
ceed; as at common. law, you could not proceed 


resorted to, before you could pro- 


against those w 


rad been served with process, and 
discontinue as to the others—the discontinuance as 

to one, would operate as a discontinuance of the ac-  * 
tion. ‘Vhese dillicultics are removed by the act of 
one thousand eight hundred and eight ae 

But, are we authorised to extend the act so far as 
to embrace wiiliin its meaning, not only existing 
firms ; but, also, the members of dissolved firms 7— 
It is true, that, for the purpose of closing the con- 
cerns of the firm, it is supposed to have a legal ex- 
istence after its dissolution, and the joint-obligation 
and liabilities of the co-partners continue. 

If the terms of the act would, by implication, only 
admit of such a construction, T should hesitate much 
to believe that such was the intention of the legisla- 
ture; and, if such intention was clearly express- 
ed, I think that its constitutionality, might be doubt- 
ed. In principle, there seems to me, to be a mark- 
ed difference in the application of the act to an ex- 
isting firm; and to the members of it, collectively, 
after the dissolution. Whilst the frm continues, 
there is, ex necessitate, a mutual confidence subsisting 
between its members, arising froma community of 
interest ; and, in many instances, any one member, 
if so disposed, has it completely in his power to sa- 
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crifice the interest of the concern. A service of 
process on one member, under such circumstances, 
to affect the whole, is not conferring on such mem- 
ber, greater power over the firm, than he possessed 
before, from his relation to it. True it is, that he 
may, to effect some selfish or fraudulent object, with- 
hold from his co-partners, notice of the suit, and per- 
mit judgment to be rendered, without a defence, and 
thereby sacrifice their interest. 

But this he could have done as effectually, and as 
disastrously, in a variety of ways, before, and with- 
out the operation of the statute. ‘The evil would be 
one of a class resulting from a misplaced confidence 
in a dishonest partner. After a dissolution of the 
firm, this confidence is not to be presumed, either in 
fact, or by implication ; for, in truth, a loss of mutu- 
al confidence is not unfrequently the cause of the 
dissolution of the firm ; and, after the dissolution, one 
can not bind the others, by his promise or undertak- 
ing, and would have no power to commit a fraud on 
the other members of the firm, unless the statute 
enables him to do so. 

If the partnership property only were liable, and 
the judgment operated as in cases of attachment in 
rem, there would not be so strong an objection to the 
rendition of the judgment against all who were 
jointly liable, although one only had been served 
with process. This salutary rule of the civil law, 
has never been adopted in this country: the judg- 
ment would not only affect the co-partnership pro- 
perty, but also the private property and future ac- 
quisitions of each member of the firm. 

It may well be questioned, if, in giving the com- 

















ted 














JANUARY TERM, 1834. 


—————— += 


DEMOTT, survivor, 1s SWAIM’s adm’r. 


—_——-— ——_—_—— rrr 


mon law effect of a judgment against partners, 
against one who has never been served with notice, 
and consequently had no opportunity to be heard in 
his defence, we would not be violating one of our 
proudest and most cherished rights—the right of a 
trial by jury. 

So far as the judgment operated on the partner- 
ship property, as before intimated, the consequences, 
if not the principle, would be essentially different.— 
Because, one equally interested in that property had 
been served with process; and, by implication, it 
would not appear unreasonable, that all who were 
jointly interested should be affected with the notice, 
so far as that joint-interest was involved. 

In the case of Welson & Hallett vs Stratton & Win- 
throp, (a suit in the State of New York,) the consti- 
tutionality of the act of one thousand eight hundred 
and eighteen, so far as it affected those who had not 
been served with notice, was subjected to a judicial 
investigation. 

I have seen no report of the case in print; but, 
from a manuscript of the decision of the Court, I un- 
derstand it was ruled, that the statute was un- 
constitutional and void, so far as it subjected part- 
ners, who had not been served with process—because 
it, in effect, was a denial of the privilege of a trial by 
jury. 

It perhaps may not be exactly in conformity to 
established usage, and may not be very flatter- 
ing to one’s self-love, to invoke the authority of 
a Court of another State, against the constitutionali- 
ty of an act of our legislature. Yet, it is the part 
of prudence, not to reject, but cheerfully and freely 
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to receive lessons of wisdom from whatever souree 
they may emanate. 

I ain constrained to say, that if the decision in the 
case just referred to, in New. York, is not well found- 
ed, according to the principles of our constitution, 
and in conformity to the genius of our government, 
I have not been able-to detect its fallacy. We, 
however, are not driven to the strait of declaring an 
act of the legislature void, in the case under our con- 
sideration. 

Whether the act of one thousand eight hundred 
and eighteen, be constitutional or not, is not materi- 
al in this case, because it does not come within its 
provisions. ‘This suit was brought after the dissolu- 
tion of the firm of Ryder and Demott. 

We subject the act of one thousand eight hundred 
and eighteen, to rigid and narrow rule of construe- 
tion, when we confine its operation to existing 
firms. ‘The two sections of the act quoted above, 
the last for the purpose of aiding in the construction 
of the first, both use terms strictly applicable to an 
existing firm. ‘The words “ pariners,” and “ firm,’ 
are uniformly, used in both sections, in connection 
with the present tense. The whole of the last sec- 
tion shows that existing firms were to be acted on. 

I am aware that a different construction was giv- 
en to the act of one thousand eight hundred and 


;Minor’s R eighteen, in the case of Morgan & Click vs Click,* 


decided at a very early period of our an idicial histo- 
ry. And I apprehend, the act had not, at that time, 
received much reflection from any one. At least, I 
am free to confess, that for one, I had not bestowed as 
much thought on it, as was necessary to enable me 
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to give it a correct construction. My subsequent re- 
flections have long since satisfied me, that the deci- 
sion of Morgan § Click vs Chck ought to be over- 
ruled. ‘Lhe opinion of the Court is short, and it 
states that it is not material to say, whether the act 
would apply, if the copartnership was dissolved, be- 
sause it did not appear, in that case, to have been 
dissolved, at the time of declaring; but, expresses 
an opinion, that the statute would embrace the mem- 
bers of a dissolved firm, for the reason, that as the 
dissolution of the firm was always within the con- 
trol of tne members, they would not be permitted, 
by so doing, to evade the effect of the statute. 

With due respect, | mev -be permitted now, (for I 
thea voucurred,) to say that it does not appear to 
me, that any deprivation of right would result from 
such an evasion, even if the dissolution of the firm 
had such object in view ; nor can I perceive how that 
consideration should govern the construction of the 
law. So long as partners had confidence in each oth- 
er’s integrity, they would fear nothing from the ope- 


ration of the statute—they would not believe any 
member capable « » much depravity, as to prac- 
tise a fraud on the rest, under the color of a suit, 
brought agaist fi 


If mutual conlidence were destroyed a dissolution 
would certainly follow, if no suit was expected. A 
fear that aswitimtcht be brought, and service on one 
of the partners alone concocted in fraud, and defend- 
ed in bad faith, without the knewle’ge of those most 
materially to be afiected thereby, would be only an 
additional, and a2 more urgent motive for the disso- 
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lution. If a door to such fraud could be closed, by 
a dissolution, it would surely not be a repreliensible 
act, so to close, and evade the writ. 

The oppressive consequences, that obviously may 
result, under the law, even when it is confined in its 
operation, to the plain and obvious import of the 
language in which it is couched, would admonish us 
against an enlargement of its influence, by a liberali- 


ty of construction, that would be an infringement of 


the soundest and most salutary principles of the 
common law, if not an infraction of a right guaran- 
teed by the constitution. 

A majority are, therefore, of the opinion that the 
judgment must be reversed. 


THORNTON, J.—In this case I concur in the re- 
sult of a reversal of the judgment; but do not think 
that any consideration of the act of the legislature, 
respecting service of process on partners, is necessa- 


rily involved, and, therefore, 1 do not commit myself 


- upon it. 

There is nothing on the record, to show a legal 
service of the writ in this cause, upon either of the 
partners; or any thing equivalent to such service — 
There is an indorsement on the writ, purporting to 
be an acknowledgment of service by one of the 
partners, for himself and his co-partner; but no com- 
petent proof of its execution by the party signing it, 
which I think was indispensable to authorise the judg- 
ment, under any view of the statute. 


SAFFOLD, J.—Entertaining a different opinion 
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from that of the majority of the Court, I will brief- 
ly state my contrary vie 

The opinion of the Court admits, as it necessarily 
must, that the statute of one thousand eight hundred 
and eighteen, by its terms, embraces eztsting partner- 
ships, and declares, that in suits against partners, 
“service of the writ on any one of them shall be 


deemed equivalent to service on all.” But, it is said, 





this provision does not apply after a dissolution of 


the firm; and it is aiso intimate d, that the act is un- 
constitutional—that it denies to the party on whom 
there has not been personal service, the rtght of trial 
by jury. 

If there be any constitutional objection to the sta- 
tute, I think it would more properly arise under the 
twenty-ninth section of our declaration of righis, 
which provides, that “no person shall be debarred 
from prosecuting or defending any civil cause, for or 
against him or cif, before any tribunal in this 
State, by him or } f, or counsel.” 

Unless it be considered that one of the origi- 
ual defendants had no notice, and consequently 
no opportunity to defend the suit in any way, there 
can be no pretence for saying he was denied a trial 
by jury. 'Vhe statute prescribes nothing, respecting 
the mede or manner of trial; but contemplates, as in 
all other civil suits, that one or more of the partners, 
as they may choose, will appear, either in person or 
by their counsel, and urge any defence the case will 
ad mit of, in any legal and constitutional mode. 

The rational and legal presumption is, that service 
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of process on any one of the partners, will afford 
notice of the suit to al, and is, therefore considered 
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constructive service. ‘Lhe constitution contains no 
prohibition against constructive, more than personal 
service of process. 

The policy or expediency of the regulation pre- 
sents a question entirely diflerent, and one which 
belongs exclusively to a diflerent department of our 
government. 

While I unhesitatingly admit the power and duty 
of the judiciary, to declare acis of the legisiuture 
unconstitutional and void, which are found to be clear- 


#1 Craneh, fy so, (Marbury vs Madison.*) 1 do maintain, tat it 


is equally necessary, to be cautious and circumspect, 
in such adjudications. It should seldom or never so 


ib. 128. decide, in a doubtful case —F'leicher vs Peck. 


That lust of power which is but too common to 
each of the departments of the government, ofien 
prompts either, to encroachments on the rights of the 
others. 

On principle, it would appear that no objection 
can be maintained against the competency of the le- 
gislature to authorise notice of a suit, by service of 
process on a partner, for a partnership liability, which 
would not deny the right to perfect the service, by 
attaching a defendant’s property, or debts, in the 
hands of another, or by publication in his absence. 
This latter power is known to be in common use, 
not only in the States of Europe, but iii most of the 
States of this Union, where constitutions exist, simi- 
lar to our own. 

If, when judgments have been obtained, it should 
happen, in arare case, that a defendant has not, 
from this mode of service, or from the ls pendens, re- 
ceived actual notice, especially if the failure has 
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on such jiudemes: in another State, ; ist a citl- 
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actual notice of the pi SS, 1s not afiected by the 


judgment, because le to, or within the ju- 


resdiction of our Couris—ihy ech judement should 
be considered as only prima facie evidence of the 


debt, or even a nulli | the dimits of this 
State—as New York has « here as well 
as in Welson &- Hallett sk d Wendl rope, 
from this Stat > delibe: ; sl | not be in- 
fluenced Dy this « der , ie Las, on 
Various Ofcasio! maintained a different principle 
from that which has veneratiy prevailed in the 
Courts of New York, respecting the “ faith and cre- 
dit,” and “force and effect,” of judgments of sister 
States. 

But if the decision in New York, in the case men- 
tioned, was as suggested, and if its authority be ad- 
mitted, it wouid by no means, follow, that a similar 
decision, against the valk itv of the statute, would 
be correct in tliis State, among the constituents of 
the same general assembly who passed it, and with- 
in the acknowledged jurisdiction of the Court. 

On these grounds, and in the absence of any shew- 
ing, that both the origina! defendants had not actual 
notice of the process, or that injustice has been done, 
the judgment may.be valid, requiring an affirmance 
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in error; when, in a different State, or under a dif- 
ferent aspect of the case, it ought to be set aside, by 
a resort to = proper iieans of redress. 

It is also to be recollected, that this statute is un- 
derstood to have been in force, at the time this liabili- 
ty was contracted: that its | aoliaeaialniieg had 
been sustained, by a judicial decision of our highest 
tribunal, in Click & Morgan vs. Check, and that it 
consequently formed a part of this contract. 

As to the efiect of the dissolution of the firm, even 
if, in this case the fact sufliciently appear, (but on 
which I express no opinion,) it would be suificient to 
refer to a principle believed to be universally esta- 
blished. Iu the language of Gow, (312. ) it is that 
“from the nature of the partnership, engagements 
may be contracted, which can not be fulfilled during 
its existence, exposed as at ts, to sudden and arbitrary 
terminations; and the consequence thereof must be, that 
for the purpose of making good out-standing engage- 
ments, the partnership must, in legal contemplation, have 
a continuance, although as betiveen the parties themselves, 
it 1s actually dissolved.” 

8Com.137_ Tn the language of Kent, it is that “ Until the pur- 
pose of finishing the prior concerns be accomplished, 
the partnership, as we have already secn, may be said 
to continue, and if the object be in danger of being 








defeated, by the unjustiliable acts or conduct of any 
one of the partners, 2 Court of Equity will inter- 
fere, and appoint a manager or receiver, to conduct 
and settle the business.’ 

From these princip! 


I ip , the rule results, that by a 


dissolution of a anes ce after it has been volun- 
“Sib. 34 tarily entered into, “for better aud worse; which 
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ten the 
frauduleut act of the partners, neither rights nor re 
medies, previously existing, and which would other- 


may be caused by the sudden, arbitary, and of! 


wise continue, can be defeated, as was held by the 
previous decision of this Court, already referred to. 
I can not admit the slightest analogy between the 
principle involved in this case, and that relative to 
the revival of a debt barred by the statute of limita- 
tions. The latter affects the rzght, not the remedy; 
it requires a new promise or undertaking, constitut- 
ing a new contract, though on the original considera- 
tion, before it can bind; and this, according to the 
modern doctrine, one partner, after a dissolution, 
can not make, so as to bind any but himself. To 
this principle I fully assent, because it affects the 
reght in question, but deny its ccna o the case 
under consideration, where the remedy only is in- 
volved—a matter always within the control of the 
legislature, and which has been accordingly regulat- 
ed, so as to make service of process on one part- 
ner, “equivalent to service on all.” 
My voice would be for an aflirmance. 
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1. A deed made between parties in another State, under a con- 
tract contemplating no final execution or performance, in this 
State, must be controlled in its effect, (as to validity against 
the lien of strangers upon the property conveyed,) in respect 
to its proof or acknowledgment and registration, by the laws 
of the State where executed. 
2. Thus, where slaves, at the suit of a creditor, had been attach- 
ed in this State, and trespass was brought against the sheriff, 
and a bill of sale was relied on, made by the debtor to the 
plaintiff, in the State of Tennessee; and it appeared that the . 
bill of sale had not been proved or acknowledged and record- ' 
ed, within twelve months from its date, as required by the sta- 
tutes of Tennessee—it was held that the bill of sale was void 
and of non-effect, as against the lien acquired in this State: 
and so no trespass Jay against the sheriff. 


Error to the Circuit Court of St. Clair. 

Samuel Caldwell, on the fifth day of July, one 
thousand eight hundred and thirty, sued out a writ 
in trespass, de bunts asportalis, against John S. Ed- 


wards, for taking and seiling certain slaves, the pro- 





, perty of the piaintiil. ‘Phe record did not exhibit 
the nature of the pleas relied on, but showed a ver- 
dict and judgment. in favor of the defendant; on 
which the defendant took 2 writ of error to. this 
Court. 

A bill of exceptions, taken in the progress of the 
trial, disclosed the following circumsiances — the 
plaintiff, to show title in himself to the property, for 
the taking of which the action was brouglit, produe- 

ed a deed of trust, or mortgage, made by Joseph 
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Floyd to the plaintiff, and dated the third day of 
August, one thousand eight hundred and twenty-nine. 
This deed was as follows: 

“This indenture, made and entered into this third 
day of August, one thousand eight hundred and twen- 
ty-nine. Samuel Caldwell, of the one part, and Jo- 
seph Floyd, of the other part, all of the County of 
Franklin and State of Tennessee; whereas the said 
Samuel Caldwell, has, at the special instance and re- 
quest of him, the said Joseph Floyd, hath become 
bound, together with him, unto Mark Hutchins, and 
has paid the said Hutchins the sum of seventy-one 
dollars; and also to the Bank of the State, at the 
agency in Winchester, for forty dollars; also a judg- 
ment, paid to James Oliver, constable, in and for said 
County, the sum of forty-one dollars; also security 
to an appeal bond, from the County Court to the Su- 
preme Court of the State, for fifty dollars; also, to 
the firm of White & Wilson, for thirty dollars; and 
also, four other executions, which the said Caldwell 
holds against the said Floyd, for, in all, one hundred 
and twenty-three dollars and seventy-five cents, 
including cost and interest; also one other claim, 
to the said Mark Hutchins, for two hundred dollars, 
including cost of suit; also, to G. B. Caldwell, for 
seventy dollars and fifty cents—which same monies, 
being the proper debts of him, the said Joseph Floyd; 
and the said Samuel Caldwell, in the above recited 
debts, being only a security for the said Joseph 
Floyd; and, at his request, as aforesaid, he the said 
Joseph Floyd, to counter-secure him, the said Sa- 
muel Caldwell, hath agreed to eonvey to him all the 
Hs & p. 40 ; 
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right and title to a negro woman, named Cherry, 
aged twenty-eight or thirty years; also a boy, nam- 
ed Alfred, about twelve years old, and Mike, a boy, 
two years old; and the said Cherry’s youngest 
child, without name: provided always, and this 
present deed of trust is upon this condition, that 
if the said Joseph Floyd, his heirs, executors or ad- 
ministrators, shall and will well and truly pay or 
cause to be paid, the above recited debts, with the 
interest and costs thereon, according to their condi- 
tions, and in full discharge and satisfaction of the 
above recited debts; and also, from time to time, and 
at all times hereafter, shall and do well and suflicient- 
ly save, harmless, and keep indemnified, the aforesaid 
Samuel Caldwell, his heirs, executors, or administra- 
tors, and every of them, and their, and each and eve- 
ry of their goods and chattels, lands and tenements, 
of, and from all manner of actions, suits, troubles, 
charges, judgments, executions, damages and de- 
mands, whatsoever, that shall or may, at any time 
hereafter accrue or happen unto, or arise or be 
brought or prosecuted against the said Samuel Cald- 
well, his heirs, executors or administrators, any or 
either of them, upon the before recited debt ; or of, 
for or by, reason of his, the said Samuel Caldwell, 
becoming bound, in the before recited debts—that 
then, and from thenceforth, this present indenture 
witnesseth, and every article, covenant clause and 
condition, in the same contained, and the property 
which is before named, the right of which is convey- 
ed, shall cease, determine, and be utterly void and of 
no effect: any thing herein, to the contrary thereof, 
m any wise, notwithstanding—as the true intent and 
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meaning of the deed of trust is, to keep safe, and 
harmicss from ail expenses, interest, costs and da- 
mages, the said Samuel Caldwell, or his heirs, or 
executors or administrators, may be subjected to, by 
means of his said securityship, in the before recited 
debts: ‘The said Joseph Floyd doth hereby autho- 
rise and empower the said Samuel Caldwell, his 
heirs, executors or administrators, to dispose of the 
before mentioned property, at public vendue, to wit, 
on the first Monday in March, one thousand eight 
hundred and thirty, at the court-house, in the town 
of Winchester, County and State aforesaid; and, on 
such sale being made, to make and execute to the 
purchaser or purchasers, his, her or their heirs or as- 
signs, forever, a good and sufficient title to the be- 
fore named negroes, in the law, pursuant to the sta- 
tutes made and provided in such cases; rendering 
the overplus monies, if any there be, to the said Jo- 
seph Floyd, his heirs, executors or administrators, af- 
ter deducting the costs and charges of such sale or 
vendue, as aforesaid. 

“In witness whereof, I have hereunto set my hand 
and seal, this day and date first above written. 

“ Attest. “jos, FLoyD. [L. s.] 

“ John Gray. Wm. Thompson.” 

The said deed was proved by the testimony of one 
of the subscribing witnesses, John Gray; and the 
same was read to the jury, and was made in Frank- 
lin County, Tennessee. 'The plaintiff, also, for the 
purpose of proving title in himself, to the property, 
for the taking of which, this action was brought, pro- 
duced a bill of sale, in the words and figures follow- 
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“ Received of Samuel Caldwell, of the County of 
Franklin, and State of Tennessee, eight bundred and 
fifty dollars, in full consideration for four negroes, 
namely, a woman, named Cherry, about thirty years 
of age; and Alfred, a boy, twelve or thirteen years 
old; Michael, a boy, about two years old, and the 
other child, about six months old—all of a black 
complexion—sold by me, so the said Caldwell; all 
which negro slaves, I warrant to be healthy and 
sound; and do further warrant that they are slaves, 
and also warrant the right and title of said negroes, 
as slayes, to the said Caldwell and his legal repre- 
sentatives, against the lawful claims of all persons. 

“Witness, my hand and seal this first day of Fe- 
bruary, one thousand eight hundred and thirty. 

“« Attest. “sos. FLoYD. [L. s.] 

“ James Burrell. 
“ Nath’! Hunt.” 

This last, was also proved by the testimony of one 
of the subscribing witnesses, Nath’] Hunt, and read in 
evidence to the jury. Upon the back of the said bill 
of sale, was a probate and certificate of registration, 
in the words and figures following: 

“State of Tennessee, 

“Franklin County. “County Court, 
“May Term, 1830. 

Then the within bill of sale, from Joseph Floyd 
to Samuel Caldwell, for four negroes, therein named, 
was duly proven in open Court, by the oath of Na- 
thaniel Hunt, a subscribing witness thereto, and or- 
dered to be registered. Let it be registered. 

“ E. Russell, M. C., by 
“Wm. T. May, D. C.” 
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“State of Tennessee, ) 
“Franklin Couniy. § “October the 25th, 1831. 
“Then the within bill of sale, from Joseph Floyd 
to Samuel Caidweill, with the certificate thereon, 
was duly registered in my office, in book M. 
‘Selomon Wagoner, Reg’st, 
“by his deputy, Joseph Klepper.” 


The plaintiff then proved by the subscribing wit- 
nesses, John Gray and Joseph Floyd, that at the 
time of the making of the deed of trust, or mortgage, 
the property mentioned in the same, was delivered 
into his possession; that it remained in his posses- 
sion until the latter part of said month of August, 
one thousand eight hundred and twenty-nine, when 
the said property was taken out of the possession of 
the plaintiff, by the said Joseph Floyd, when the 
said plaintiff was from home, and without his know- 
ledge, or consent and brought from the said County of 
Franklin, to the County of St. Clair, in this State; that 
said Joseph Floyd left the said property in the pos- 
session of one Moore, in Alabama, and returned, him- 
self, to the State of 'l'ennessee; and that the said bill 
of sale was executed in the State of Tennessee, at 
the time it bears date. He also proved, that the 
consideration of the bill of sale was eight hundred 
and fifty dollars, being the payment of the several 
sums mentioned in the deed of trust, and the pay- 
ment of other debts of said Floyd, which were prov- 
ed, making the whole the sum of eight hundred and 
fifty dollars: that at the time the bill of sale was made, 
the property was with said said Moore in Alabama. 
The defendant proved by an exemplifivation of a 
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record, from the County of Franklin, Tennessee, that 
he recovered a judgment against the said Joseph 
Fioyd, on the twenty-seventh day of August, one 
thousand eight hundred and twenty-nine, for between 
one hundred and eighty and ninety dollars. 

The record shewed, that an execution had been 
issued on said judgment, and returned nulla bona, 
soon afier the property had been removed to this 
State, by the said Juseph Floyd. The defendant al- 
so proved that a short time before the property was 
brought to this State, a certain Moore of ‘Tennessee, 
hired the said property of the said Floyd, and paid 
him the hire. He also proved by several witnesses, 
(the neighbors of the said Floyd and plaintiff,) that 


they had seen the said property in the possession of 


the said Floyd, up to about the time Floyd brought 
the property to this State; and that no claim was 
ever heard to be made to it. 

It was also proved, by the said exemplification, 
that the same was obtained on the tenth day of Fe- 
bruary, one thousand cight hundred and thirty; that 
on the said exeimplification, he sued out an attach- 
ment in this State, against the estate of the said 
Floyd, on the sixteenth day of February, one thou- 
sand eight hundred and thirty, and the said attach- 
ment was levied on the property mentioned in the 
bill of sale, by the defendant, as sheriff of St. Clair; 
the taking of which property, under the said attach- 
ment, was the trespass complained of in this suit. 

He also proved, that before, and at the time Floyd 
removed the property to Alabama, he lived on the 
plaintiff’s plantation, but a few hundred yards from 
plaintiff’s house; that after Floyd returned from 
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Alabama he lived in the house with the plaintiff, and 
that they were on terms of friendship; and that said 
slaves remained in the possession of said Moore, un- 
til the levying of said attachment. 

The plaintiff then proved, by the said Joseph 
Floyd, that the hiring spoken of by the witness for 
the defendant, was before the making of the said 
deed of trust ; whereupon, the plaintiff, by his coun- 
sel, requested the Court to give the jury the follow- 
ing instructions. 

Ist. ‘That if the trespass complained of was com- 
mitted before the time required by the laws of Ten- 
nessee, for the registration of deeds, &c., that no sub- 
. sequent neglect to record the deed, could defeat his 

right to recover for the trespass so committed. 
2dly. That if the property conveyed by the bill of 
sale, was, at the time of making, in the State of Ala- 
bama, then the laws of ‘Tennessee, where the bill of 
sale was executed, in relation to the registration of 
the same, did not apply; but that the laws of Ala- 
bama, where the property then was, should govern. 
ddly. That although the bill of sale was absolute 
on its face, yet, if the negroes conveyed, were in Ala- 
bama at the time of the conveyance, the distance 
between the place of executing the deed, and where 
the negroes then were, would be a circumstance pro- 
per to be considered of, by the jury, in explanation, 
why the immediate possession of the negroes did not 
accompany the bill of sale: all of which instructions 
the Court refused to give. 

The plaintiff in error now came, and said, that in 

the record and proceedings in said cause, there was 
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error, in this, that the Court declined to give the in- 
Structions prayed below. 


Peck, for the plaintiff in error. If it be determin- 
ed, that the operation of the bill of sale, (under the 
circumstances of this case,) must be controlled by 
the laws of 'Tennessee—yet, we contend, the first re- 
quested instruction should have been given. The 
bill of sale vested a good and operative title im- 
mediately; and, at most, that title was only liable 
to be defeated, by a subsequent neglect to have the 
bill of sale recorded —4 Haywood’s Rep. 4. 

The record and the facts disclosed in the bill of 
exceptions shew, that the trespass had not only been 
committed, but the suit for that trespass actually 
brought before the time for registering the bill of sale 
had transpired. A subsequent neglect, therefore, by 
the plaintiff, to record the bill of sale, could not de- 
feat his right to recover damages for a trespass com- 
mitted, when his title was indisputable —Putnam vs 
Dutch, 8 Mass. 287, 291. 

But, we insist that the laws of Tennessee can 
have no possible influence, either in determining or 
controlling the rights of the plaintiff, under the bill 
of sale. The property conveyed, was, at the time | 
of the sale, without the jurisdiction of those laws— 
they had no legal or binding operation over the place 
where the property was. ‘The lex domicilii, as ap- 
plied to the distribution of personal property, can 
not govern this case.—2 Kent’s Com. 344-5. 

By refusing the third instruction requested, the 
Court, in effect said to the jury, that the want of im- 
mediate and absolute possession, in the plaintiff, on 
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receiving the bill of sale, was presumtive evidence 
of fraud; and the fact of the impossibility of giv- 
ing such possession was not proper evidence to be 
taken into consideration by the jury, to rebut that 
presumption. 

In this, the Court seems to have forgotten or dis- 
regarded the decisions of this Court, in the cases of 
Hobbs vs Bibb, and Moore vs Ayres, 2 Stewart 54, 
336. 

If personal property can be sold, when, (froin cir- 
cumstances, such as are disclosed in this case,) the 
immediate and positive possession can not pass from 
hand to hand, (and that it can, there is no shadow of 
a doubt,) then most certainly, the circumstances 
which prevented such delivery of possession, (if the 
sale should ever be impeached {for that causc,) would 
not only be proper, but it would seem almost con- 
clusive evidence in support of the sale—Land, &c. 
vs Jeffries, 5 Randolph, 216-17; Portland Bank vs 
Stacey et al. 4 Mass, 661; Putnam vs Dutch, 8 Mass: 
291. 


W. H. Campbell and Shortridge, contra: 


SAFFOLD, J.—The plaintiff in error, who was 
plaintiff below, brought an action of trespass, de bo- 
nis, &c. against the defendant, in the Circuit Court 
of St. Clair, for taking and carrying away certain 
slaves, the property of the plaintiff: The suit was 
commenced the fifth July, eighteen hundred and 
thirty. A verdict and judgment having been ob- 
tained by the defendant, the plaintiff excepted to 
5s. & p. Al 
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the opinion of the Court. This opinion alone is now 
the subject of revision. 

The bill of exceptions shows, that on the trial, the 
plaintiff read in evidence a deed of mortgage, dated 
the third of August, eighteen hundred and twenty- 
nine, for the slaves, executed by one Joseph Floyd, 
in the State of ‘Tennessee. He also proved by the 
subscribing witnesses to the deed, that when it was 
executed, the property was delivered into his posses- 
sion, and so remained until the latter part of August, 
eighteen hundred and twenty-nine, when it was 
without the knowledge or consent of the plaintiff, and 
during his absence from home, taken by said Floyd, 
from Franklin county, Tennessee, to the county of 
St. Clair, in this State, and there put in the posses- 
sion of a Mr. Moore. The mortgage appears to have 
been proven on the trial; but there is no shewing of 
its ever having been recorded. 

The plaintiff also produced and proved a bill of 
sale of the said negroes from Floyd to himself, made 
in the county of Franklin, Tennessee, on the first of 
February, eighteen hundred and thirty, in considera- 
tion of eight hundred and fifty dollars. 'The bill of 
sale purports to have been proved in said Franklin 
County Court, by a certificate signed “ E. Russell, 
M. C. by Wm. T. May, D. C,” at May term, eighteen 
hundred and thirty. It also purports to have been 
registered in the same County, on the twenty-fifth 
of October, eighteen hundred and thirty-one, by a 
certificate merely, signed, “ Solomon Wagoner, Re- 
gist. by his deputy, Joseph Klepper.” The plaintiff 
also proved, that the eight hundred and fifty dollars, 
the consideration of the bill of sale, was. the actual 
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payment of the several sums mentioned in the deed 
of trust, and other debts of said Floyd, making that 
amount. He also proved, that at the time the bill of 
sale was made, the property was in the possession of 
said Moore, in this State, where it remained until ta- 
ken into possession by the defendant, as hereinafter 
mentioned. 

Then the defendant introduced, as evidence, an 
exemplification of a record from the said county of 
Franklin, Tennessee, shewing a judgment in his fa- 
vor, recovered against the said Floyd, on the twenti- 
eth of August, eighteen hundred and twenty-nine, for 
between one hundred and eighty & ninety dollars; also, 
that an execution had issued on said judgment, and 
had been returned nulla bona, soon after the property 
had been removed to this State, by said Floyd. The 
defendant further proved, that a short time before 
the property was brought to this State, a certain Mr. 
Moore of ‘Tennessee, hired the same of said Floyd, 
and paid him the hire. He also proved by several 
witnesses, neighbors of Floyd and the plaintiff, that 
they had seen the same property in the possession of 
Floyd, up to about the time the latter brought it to 
this State, and that they never heard of any one hav- 
ing any Claim on them. It also appeared that on 
the sixteenth day of February, eighteen hundred and 
thirty, the defendant sued out an attachment in this 
State, which was levied on the property, by the de- 
fendant, as sheriff of St. Clair county, which taking 
is the trespass complained of in this suit. 

Under these circumstances, and some other proofs 
on both sides, which can not affect the principle of 
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this decision, the plaintiff moved the Court to instruct 
the jury as follows: 

1. That if the trespass complained of was commit- 
ted before the time required by the laws of 'Tennes- 
see for the registration of deeds, no subsequent 
neglect to record this bill of sale, could defeat his 
right of action. 

2. That if the property conveyed, was, at the time 
when the bill of sale was executed in this State, in 
that event, not the laws of Tennessee, respecting re- 
gistration of such instruments, but the laws of this 
State should govern. 

3. That although the bill of sale was absolute on 
its face, if the negroes were in this State when the 
conveyance was executed, the distance that they 
were off, was a circumstance proper to be considered 
- by the jury in explanation why the zmmediate posses- 
ston did not accompany the conveyance: all which 
the Court refused to give. 

The refusal of the Court to instruct the jury, as 
requested, is the cause assigned for error. 

In the progress of the trial below, no question ap- 
pears to have been raised respecting the manner of 
establishing the law of ‘Tennessee, regulating con- 
veyances of this description, or the effect of the law 
within that State. It seems to have been proved 
there, or admitted to be, as it was here shewn from 
the printed volume, that the statute law of that 
State, in force at and before the execution of either 
of the conveyances mentioned in this record, required 
that all conveyances of slaves should be by deed, du- 
ly proved or acknowledged and recorded within 
twelve months after their dates; otherwise they 
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should be void to all intents and purposes ; except as 
between the parties thereto, and others having no- 
tice thereof. It is not contended that. either this 
mortgage, or bill of sale was so acknowledged, or 
proved, or recorded ; or that the former has any va- 
lidity as a conveyance. On the contrary, it is admit- 
ted, that the mortgage has ceased or failed in its ope- 
ration, and that it was offered in evidence only to 
shew the consideration for the bill of sale, the execu- 
tion of which was intended to supersede the other, 
and on which alone the plnintiff now relies to sus- 





tain his title. 

The principle mainly contested in argument is, 
whether the plaintiff’s title shall be determined ac- 
cording to the laws of ‘Tennessee, where the bill of 
sale was made, and where the parties reside, or by 
the laws of this State, in which the property was, 
and where the suit was commenced. Here, slaves 
may be sold by deed or by parol; and if by deed, 
for a valuable consideration, registration is not ne- 
cessary to the validity of the conveyance. 

The plaintiff contends for the application of the 
lex fori—the detendant for lex loct contractus. As 
this aspect of the case is deemed sufficient, and most 
proper for its decision, [ decline a particular exami- 





nation of another feature of it, which would other- 
wise, require investigation, and is equally important 
in principle. ) 

I allude to the question, whether, according to the 
laws of either State, or the common law, the sale of 
the slaves to the plaintiff, was sufficiently consumma- 
ted by delivery, or any subsequent possession, to give 
it validity against the defendant, occupying the po- 
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sition, and claiming the protection due to a creditor 
or subsequent purchaser, receiving the prior posses- 
sion, without notice of the previous sale. 

If this inquiry was indispensable to this decision, 
some of the cases referred to in argument, and oth- 
ers, Which I have examined, would be found to pre- 
sent a strange conflict of decision—See Lanfear vs 

#17 Mass R SUmner;* Lamb et al. vs Durant,;» Putnam vs Dutch; 

110. 4, Portland Bank vs Stacey et al. 

<o%. 008. But, on the question, whether the law of this 
State or of Tennessee, must govern and determine 
the effect of the plaintiff's title, the case of Thomp- 

Johns.R Son VS Ketcham,e may be noticed as an authority.— 

as There, the defendant had executed his promissory 
note, in the Island of Jamaica; and when sued up- 
on it, in New York, he set up infancy, as a defence. 
The Court held that he was bound to show, 
by the laws of Jamaica, that such a plea would con- 
stitute a good defence. 

Kent, Chief Justice, in delivering the opinion, of 
the Court, remarks, that “the force and effect of 
the contract, must be determined from the contract 
itself, and not by proof ahunde. The lez loci is togo- 
vern, unless the parties had in view a different place, 
by the terms of the contract. Si partes alium in con- 
trahendo locum respexerent.” : 

Again, he says, “the defendant was bound to make 
out a valid defence, and it therefore lay with him, to 
show that his plea of infancy was good by the laws 
of Jamaica.” 

The same principle is maintained, in the case of 

'3Mass.77 Powers vs Lynch! In that case, the Court decided, 
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that the indorser of a bill of exchange, drawn in a 
foreign country, and indorsed by one who has his re- 
sidence there, is answerable only according to the 
laws of that country. 

The language of the Court was, that, “ it is a prin- 
ciple too well known and established, and founded 
upon reasons too obvious to require proof or illus- 
tration, that contracts are to be construed by the laws 
of the country where made, and that the respective 
rights and duties of the parties, are to be defined 
and enforced accordingly; provided it does not ap- 
pear, from the nature of the contract, or from other 
facts, that in the contemplation of the parties, the 
performance of the contract has relation to the laws 
of another country.” 

For all the purposes of this question, 1 am of opi- 
nion the different States of this Union are to be 
viewed as countries, foreign to each other—no less 
so, than any others, however distant or unconnected 
by any confederacy. 

In this case, the exception can not be sustained, 
on the ground, that either from the nature of the 
contract, or any other circumstances, the parties 
contemplated performance in this State; for, if the 
sale and purchase is not to be considered as having 
been fully executed and performed in ‘Tennessee, 

the plaintiff’s title to the slaves was defeated, by 
the creation of the lien upon them, by means of the 
the attachment, while the sale remained incomplete. 
If the contract contemplated no performance or fi- 
nal execution of the sale, in this State, then, of 
course, it must be construed and governed by the 
laws of 'Tennessee—where, for want of registra- 
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tion of the bill of sale, within the twelve months. 
the sale was void, as respects this defendant. 

If, under circumstances, in all other respects the 
same, the sale had been made in this State, near the 
property purporting to be conveyed, it would, then, 
have been adjudged void, for the non-delivery, with- 
out any adequate excuse. 

Vhe principle is recognised by this Court, that at- 
taching creditors, are to be considered as purchasers 
for a valuable considertion—See Lanfear vs Sum- 
ner, before referred to. 

It may be also noticed, that the last point of in- 
struction requested by the plaintiff, had not a just 
application to the facts of the case, on which it was 
required. The request was, that the Court should 
instruct the jury, on the alleged cause or excuse, 
why the possession of the property did not zmmedi- 
ately accompany the conveyance, which would pre- 
suppose that the possession had been taken by the 
plaintiff; but not immediately. From the record, it 
is shown, that five or six months elapsed, after the 
execution of the bill of sale, and afier the levy of 
the attachment, before the institution of this suit; 
and that during this time, there was no possession 
taken or demanded by the plaintiff; nor does it ap- 
pear, that he has had possession at any time. 

Various other authorities maintain the same prin- 
ciple as those already quoted, respecting the lex loci 
contractus, as the governing rule of rights created 
under it. Among others, the case of DeLobry vs Ter- 


*Har. & J. 7zer* is fully in point. But the doctrine is conceiv- 





ed to be too well established, to require a more par- 
ticular investigation. 
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Iam also of the opinion, that though at the time 
is, within 


of the alleged trespass, the twelve mont! 
which the biil of sale was required to have been re- 
gistered, had not expired; yet, inas much as it did 
expire, before the institution of this suit, by reason 
of which he had failed to periect his title, afterwards, 
he was not entitled to sustain his action against one 
standing in the situation of the defendant—that is, 
in the place of a subsequent purchaser without no- 
tice. 

The result of these views is, that there was no er- 
ror in refusing the instruction, as requested in the 
Circuit Court—that they are all either informal in 
law, or such as might be regarded as abstract, in re- 
lation to this suit, under the circumstances. In this 
opinion, the Court are unanimous. 

The judgment must be afirmed 
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1. Substantial defects in pleadings, (where a declaration does 
not contain a subsfaniial cause of action, and a material is- 
sue be not tried thereon,) are available in error, though not 
objected to in the Court below. 

2. Mere supposed errors in the decision or direction of an in- 
ferior Court can only be brought to the notice of this Court, 
by bill of exceptions, signed and sealed in the cause. 

3. Points raised in this Court, relative to the testimony in a 
cause, should appear to have been distinctly presented to the 
Court below; otherwise, all proof respecting such points will 
not be presumed to have been embraced in the bill of excep- 
tions: and a presumption will be entertained to sustain the 
judgment, that sufficient testimony was before the inferior 
Court, but not spread upon the record. 

4. The refusal of a Court to give a charge, to which a party in, 
point of law is entitled, is error, though the Court subse- 
quently, gives a direction which, by inference, may lead to 
the extent of the charge refused. 

5. If a party is not entitled to a charge of the Court, as request- 
ed, the Court may refuse it in éoto; and is not bound to modi- 
fy or reform it for the party. 

6. Where the note of a stranger is received by a creditor from 
his debtor, as collaterai security for a debt, the creditor is 
not bound to notify the debtor, of a proposition of the stran- 
ger, to discharge the note, in property, though by a failure to 
receive such property, the amount of the note is ultimately 
lost. | 





This action was assumpsit, by M’Losky & Hogan, 
against Rives & Mather, in Mobile Circuit Court. 

The cause of action was a note of hand, drawn 
by the defendants in favor of the plaintiffs, (below,) 
dated the twenty-first day of March, one thousand 
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eight hundred and twenty-six, and payable at nine- 
ty days, in the sum of eight hundred and twenty- 
two dollars, and seventy-nine cents. On the trial, 
in the Circuit Court, under the pleas of non-assump- 
sit, payment, accord and satisfaction, and set-off; 
judgment was given for the plaintiffs there; and by 
exceptions and writ of error, the defendants remov- 
ed the cause here. 

By the bill of exceptions, it was shown, that on 
the tenth day of October, one thousand eight hun- 
dred and twenty-six, defendants had a settlement of 
all their affairs with the plaintiffs; and that the lat- 
ter, in settlement of an account, against the defen- 
dants, then exhibited, received of defendants sundry 
notes of other persons, then indorsed over to plain- 
tiffs. ‘That among those notes, was one drawn by 
one D. H. Burke, in favor of F, Vaughan & Co. for 
the sum of fourteen hundred and forty-six dollars 
and fifteen cents, dated May twenty-seven, one thou- 
sand eight hundred and twenty-five; due at two 
years, and endorsed “ F. Vaughan & Co., per Geor. 
M. Rives,” “Geo. M. Rives,” “Thomas Mather.”— 
Defendants also read in testimony, proceeding of the 
Circuit Court of Dallas, showing judgment and exe- 
cution against the said Burke, in the name of M’- 
Losky & Hagan; and the return of original and 
alias executions, showing the collection of a small 
amount thereon. 

Defendants proved, by D. H. Burke, that on the 
fourth July, one thousand eight hundred and twenty- 
seven, the agent of piaintiffs visited him, at his resi- 
dence, in Dallas County, and demanded payment of 
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1. Substantial defects in pleadings, (where a declaration does 
not contain a substantial cause of action, aud a material is- 
sue be not tried thereon,) are available in error, though not 
objected to in the Court below. 

2. Mere supposed errors in the decision or direction of an in- 
ferior Court can only be brought to the notice of this Court, 
by bill of exceptions, signed and sealed in the cause. 

3. Points raised in this Court, relative to the testimony in a 
cause, should appear to have been distinctly presented to the 
Court below; otherwise, all proof respecting such points will 
not be presumed to have been embraced in the bill of excep- 
tions: and a presumption will be entertained to sustain the 
judgment, that sufficient testimony was before the inferior 
Court, but not-spread upon the record. 

4. The refusal of a Court to give a charge, to which a party in, 
point of law is entitled, is error, though the Court subse- 
quently, gives a direction which, by inference, may lead to 
the extent of the charge refused. 

5. If a party is not entitled to a charge of the Court, as request- 
ed, the Court may refuse it in foto; and is not bound to modi- 
fy or reform it for the party. 

6. Where the note of a stranger is received by a creditor from 
his debtor, as collaterai security for a debt, the creditor is 
not bound to notify the debtor, of a proposition of the stran- 
ger, to discharge the note, in property, though by a failure to 
receive such property, the amount of the note is ultimately 
lost. 


This action was assumpsit, by M’Losky & Hogan, 
against Rives & Mather, in Mobile Circuit Court. 

The cause of action was a note of hand, drawn 
by the defendants in favor of the plaintiffs, (below,) 
dated the twenty-first day of March, one thousand 
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eight hundred and twenty-six, and payable at nine- 
ty days, in the sum of eight hundred and twenty- 
two dollars, and seventy-nine cents. On the trial, 
in the Circuit Court, under the pleas of non-assump- 
sit, payment, accord and satisfaction, and set-off; 
judgment was given for the plaintiffs there; and by 
exceptions and writ of error, the defendants remov- 
ed the cause here. 

By the bill of exceptions, it was shown, that on 
the tenth day of October, one thousand eight hun- 
dred and twenty-six, defendants had a settlement of 
all their affairs with the plaintiffs; and that the lat- 
ter, in settlement of an account, against the defen- 
dants, then exhibited, received of defendants sundry 
notes of other persons, then indorsed over to plain- 
tiffs. ‘That among those notes, was one drawn by 
one D. H. Burke, in favor of F. Vaughan & Co. for 
the sum of fourteen hundred and forty-six dollars 
and fifteen cents, dated May twenty-seven, one thou- 
sand eight hundred and twenty-five; due at two 
years, and endorsed “ F’. Vaughan & Co., per Geor. 
M. Rives,” “Geo. M. Rives,” “Thomas Mather.”— 
Defendants also read in testimony, proceeding of the 
Circuit Court of Dallas, showing judgment and exe- 
cution against the said Burke, in the name of M’- 
Losky & Hagan; and the return of original and 
alias executions, showing the collection of a small 
amount thereon. 

Defendants proved, by D. H. Burke, that on the 
fourth July, one thousand eight hundred and twenty- 
seven, the agent of piaintiffs visited him, at his resi- 
dence, in Dallas County, and demanded payment of 
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said note: that said Burke informed the said agent, 
that he could not discharge the note, unless the said 
agent would take in part payment therefor, a negro 
woman, and three children, slaves, at the price and 
sum of twelve hundred dollars: that the agent re- 
fused this arrangement. Burke also testified, that, 
had his proposition been acccded to, lie could have 
paid the balance; but ihat he shortly afterwards 
disposed of the slaves. 

The plaintiffs then proved, that at the time the 
said settlement was had between the plaintifis and 
the defendants, it was distinctly undorstood and 
agreed, that the notes were to be received as colla- 
tera] security—to be collected by M’Losky & Ha- 
gan, and applied to the payment of the defendants’ 
account: but, that it never was intended, that the 
notes were to be received as payment. ‘That two 
of the notes were retained for greater security, in 
the event of the collateral not being all paid—they 
being, together, about equal to Burke’s note; and 
that the notes had all been paid and credited, with 
the exception of that of Burke. 

Plaintiffs also produced a letter, written to George 
M. Rives, and dated twentieth Debember, one thou- 
sand eight hundred and twenty-eight, informing him 
of the non-payment of Burk’s note. 

The counsel for the defendants moved the Court 
to instruct the jury— 

“First—That the settlement of the tenth Octc- 
ber, one thousand eight hundred and twenty-six, 
amounted in Jaw, to an extinguishment of all the 
Notes contained in the account current, as well the 
two retained, as those given up. 
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“ Secondly—That the defendants, by transferring 
and indorsing the notes, then handed over, became 
liable only as indorsers on the notes transferred ; and 
were entitled to notice, as such, of the dishonor of 
Burke’s note. 

“Thirdiy—That the defendants were discharged 
from all liability on the notes, sued on, the plaintiffs 
not having used due diligence, in collecting said note 
of Burke. 

“Fourthly—That if the jury believed the defen- 
dants, to have been iajured by the neglect of the 
plaintifis, to give notice to them, of the proposition 
made them by Burke, to pay in negroes, so as to 
have enabled them to take the negroes; that then 
the plaintiffs had made the debt their own, by such 
neglect to give such notice ; and that the defendants 
were discharged.” 

The Court below refused to give the instructions, 
or any of them,in the words in which they were 
asked ; but charged the jury, that “ they should first 
determine from the evidence before them, whe- 
ther the notes transferred by the defendants to 
the plaintiffs, were reccived in extinguishment of 
the original debt, or merely as collateral security, 
for its ultimate payment; and that they might re- 
ceive positive testimony (of one of the witnesses,) 
to explain the presumptions, arising from the papers 
connected with the settlement: that, if the note of 
Burke, with the others was received—not in extin- 
guishment, but merely as collateral security, then the 
liability of the defendants upon the original debt, still 
existed. And that if the plaintiffs had used all due 
diligence, and proper vigilance, in attempting to col- 
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lect the amount of Burke’s note, it was sufficient: 
that the defendants, if Burke’s note was received as 
collateral, were entitled to notice of its non-pay- 
ment by Burke; and that the plaintiffs were not 
bound to receive the negroes, in part payment.” 

To all which the defendants excepted. 


Goldthwaite, for the plaintiffs in error— 
Elltott, contra. 


THOPNTON, J—This action was brought by 
the defendants in error, against the present plaintiffs, 
to recover the amount of a promissory note, execut- 
ed to them, by the said plaintifls; and the defence 
relied upon, grew out of aa negotiation or settle- 
ment had between the parties, in October, one thou- 
sand eight hundred and twenty-six, at which time 
sundry notes were transferred or handed over to the 
said defendants, as collateral security, and, among 
others, a note for one thousand four hundred and for- 
ty-six dollars: and fifteen cents, executed by one D. 
H. Burke, to F. Vaughan & Co., due in May, one 
thousand, eight hundred and twenty-seven. 

This note, which is an exhibit to the bill of excep- 
tions taken in the cause, appears to have been in- 
dorsed in the following manner:—“ F. Vaughan & 
Co., per Geo. M. Rives,” “ Geo. M. Rives,” “'Thomas 


Mather.” 


} 


Various points touching the duty devolved, by law, 
upon the holders of notes or bills, who take them as 
collateral security to a pre-existing debt, have been 
argued by the counsel; but, from the view which 
we take of the case, we do not feel called upon to 
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decide them, except so far as it appears from the 
bill of exceptions, that they were brought into con- 
test and decided upon by the Court, whose decision 
is sought to be reversed by an appeal to this tribu- 
nal. 

It is not too late, io allege as error, in the appel- 
late Court, a substantial defect in the pleadings, even 
though it were not objected to, in the Court below. 
Our statute of jeofauls only ¢ 
shall be reversed, &c., afier verdict or judgment for 
any matter on the face of the picadings, not pre- 
viously objected to—provided the declaration con- 
tains a substantial cause of action, and a material is- 
sue be tried thereon. But, for supposed errors, by 
which a party shall think himself aggrieved, during 
the progress of the trial, he shal! tender his bill of 
exceptions to the judge, stating the points wherein 
he is supposed to err in any directions or decisions; 
which, when signed and sealed, shall become a part 
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of the record of the cause. The appropriate office of 


this bill of exceptions, is to exhibt upon the record, 
all such decisions as may be made, whereby testimo- 
ny offered and objected to, is admitted or rejected ; 
and such instructions or directions as may be given, 
with regard to the effect of such testimony. 

If testimony offered, were rejected by the Court, 
it is clear, that without the exception taken, there 
would be no revisal of such rejection; and so, if it 
appeared, that testimony were admitted, which 
might seem to be improper, yet, if no objection were 
made, by exceptions, taken to its admission, it could 
not sustain an assignment of error: for, in the lan- 
guage of this Court, in the case of The Tombechee 
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tewart Bank and Malone; the adverse party might have 


supplied the defect, or waived the matter objected to. 

With regard, also, to directions or instructions, 
asked and refused or given to the jury, as to the ef- 
fect of testimony, the point of law contained in such 
instruction, can only be adjudged, as to its relevancy, 
by the revising tribunal, when so much of the testi- 
mony as constitutes its substratum is exhibited to that 
tribunal. 

The result of those reflections is, that every point 
raised in this Court, for our determination, which re- 
lates to the testimony in the cause, should have first 
been distinctly presented to the Court below; other- 
wise, in drawing the bill of exceptions, all the proof 
to which it relates, can not be presumed to have 
been embrrced in the bill; and the presumption will 
be indulged to sustain the judgment, that such suf- 
ficient testimony was in fact introduced, but not 
spread upon the record, because no use for it could 
have been fairly anticipated. 

To apply those reflections to the case in hand.— 
The point on which the chief stress of the argument 
of the plaintiffs’ counsel rested, was, that it was the 
duty of the defendants in error, to have used all the 
diligence necessary by the law merchant, to have fix- 
ed the liability of F. Vaughan & Co., who were en- 
dorsers, as above set forth, of the note transferred to 
them, as security; that by the use of such diligence 
alone, could they have retained their right to demand 
payment of the original debt: and that, as no such 
diligence appeared upon the record, to have been 
exerted, there was, of course, no right of recovery 
in the plaintiffs below. 
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Now, 2s no motion for instruction was made, upon 
that point, and none given, it would not have been 
professional or proper, to have incumbered the re- 
cord with any testimony concerning it. The record, 
as it is, dves nut exclude the supposition, that proof 
was introduced to shew, that the indorsement of F: 
Vaughan & Co. was put there without authority, 
that it was transferred from them by delivery alone, 
with an express understanding, that legal diligence 
was waived, or that they themselves had been instru- 
mental in the supposed laches—in either of which 
states of the proof, the question of law urged by the 
counsel, would not have been raised, except’ perhaps 
hypothetically, upon the disbelief of the supposed 
testimony. 

Independently, however, of this ground for rever- 
sal, which we have thus disposed of, as not proper- 
ly presented by the record, there were others relied 
on to which it becomes our duty to attend. 

The bill of exceptions presents four particular re- 
quests for directions by the Court, all of which, were 
refused as asked, and afterwards a direction given in 
extenso, by the Court. ‘The refusal to give the par- 
ticular directions is excepted to, as also is the substi- 
tuted charge. 

I consider the doctrine to be, that if a party, in 
point of law, is entitled to a particular direction of 
the Court, and the Court refuses to give it, it is er- 
ror, although it may, afterwards pive a direction, 
which, by inference and argument, may be pressed 
to the same extend,* phi 

Then, we must consider whether in point of law, 
Ds. & p. 43 
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the plaintiffs in error were entitled to Uiose particu- 
lar directions, and, if they were, whether, in the direc- 
tions subsequently given, the same propositions were 
so clearly advanced, as not to need the aid of infer- 
ence and argument, by the jury. 

The first charge is understood to be abandoned by 
the counsel—so nothing need be said in relation to 
that. The second is only insisted on, qguoad the last 
clause, which is in these words, “ and were entitled 
to notice as such, (i. e. as indorsers,) of the dishonor 
of Burke’s note.” 

According to the principle recognised heretofore, 
by this Court, as the party was not entitled to the 
particular charge as asked, the Court might well 
have refused it in ¢ot», not being bound to modify or 
reform it. But, by reference to the direction given, 
we discover that the response to this part of the se- 
cond charge, was an unequivocal affirmance of it— 
It is given in these words: “ That the defendants, if 
Burke’s note was given as collateral, were entitled 
to notice of its non-payment.” 

The propriety of refusing the third charge was 
conceded, if the word “ of,” the penultimate in the 
sentence, should be construed, here, as synonymous 
with “ from ”—to which signification we think it is 
most fairly obnoxious. ‘The sentence reads thus, 
“That the defendants were discharged from all lia- 
bility on the note sued on, the plaintiffs not having 
used due diligence in colieciing said note of Burke.” 
But, whether we give to this particle “of,” the mean- 
ing of a preposition, noting some property, as descip- 
tive of the note, or take it as the synonym of “from,” 
it is not very material, as we consider the charge 
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asked to have been given by the Court, in its most 
extended signification. 

It 'is complained of, to be sure, as reierring matter 
of law to the jury; but we do not think that this 
complaint is available here, as the Court was not re- 
quested to say in what the due diligence spoken of, 
consisted. 

If such direction had been asked and refused, or 
given erroneously, then there might have been just 
cause of complaint. 

The fourth direction sought from the Court, was, 
that if thé jury believed the defendants to have been 
injured by the failure of the plaintiffs to notify them 
of a proposition made by Burke, to discharge the 
note held as collateral security, with negroes, 
then they were discharged from further liability on 
the note sued upon. ‘This charge was wholly refus- 
ed, and the one given in lieu of it, can, by no infer- 
ence or argument, be pressed to its extent. 

Then, according to the rule above laid down, we 
must determine whether the defendants below were, 
in point of law, entitled to have had it. We feel no 
hesitation in deciding that they were not. 

If the plaintiffs below were bound to have used 
all the diligence which the law merchant imposes, 
in regard to this collateral security, and stood in the 
character of indorsees alone, which was contended 
for, this requirement is not a part of their obligation. 
If they be viewed as agents, in regard to the collate- 
ral note, good faith would not necessarily have been 
broken, in the omission to communicate the proposal 
of the debtor; and, in such case, though a loss may 
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have finally resulted, it would clearly have been 
“damnum absque tnjuria.” 

It is the opinion of the Court, that there is no er- 
ror; and that the judgment be aflirmed. 
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4. An attorney, to whom a claim is given for collection, and on 
which he obtains judgment, has no right to take a bond, in 
satisfaction thereof, without the consent of his client. 

2. Where an attorney takes, in satisfaction of a judgment, ob- 
tained by him for a client, a bond, which he afterwards trans- 
fers to his own use,—in trover against the assignee by the 
client, evidence is admissible, to show a ratification of the act 
of the attorney in taking tlie buoud, Ly the clical, afler the 
transfer of the bond: and the fact of the ratification of the 
transfer of the bond in such a case, is one for a jury to deter- 
mine, from all the circumstances of the particular case. 


In error to the Circuit Court of Marengo. 

Jesse L. Kirk brought an action of trover against 
Allen Glover, for the recovery of the value of a seal- 
ed note; to which action the defendant plead the 
general issue ; and a verdict and judgment were ren- 
dered in favor of the defendant. To reverse this 
. judgment, the defendant having filed exceptions, 
took a writ of error. 

The writing obligatory, for the recovery of which 
the action was brought, was in the following words, 
to-wit : 
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“On or before the twenty-seventh day of March, 
one thousand eight hundred and twenty-eight, we or 
either of us promise to pay Jesse L. Kirk or bearer, 
the sum of eight hundred and thirty-five dollars and 
fifty-three cents, with interest {rom the date, witness 
our hands and seals this 27th March 1826—David 
Hogan (Seal) Thomas Adams (Seal) David Curry 
(Seal) William Adams (Seal.)” 

On the trial of the cause in the Court below, it 
was proved that Kirk, the plaintiff, recovered a judg- 
ment against one David Hogan, in Marengo Circuit 
Court, on the twenty-seventh of March, eighteen hun- 
dred and twenty-six, for the sum of cight hundred 
and thirty-five dollars and fifty-three cents; that a 
short time thereafter, John W. Wilson, the attorney 
for the plaintiff, who had prosecuted and recovered 
said judgment, received from said Hogan and three 
securities, the note of which the above is a copy, 
which the makers of said note stated they gave him 
as the agent and attorney of said Kirk, (he being the 
attorney of record in said cause,) in payment of said 
judgment ; and the sheriff on the execution issued on 
said judgment in favor of Kirk, made the following 
return : 

“Received in office, the 5th May, 1826, the princi- 
pal and interest of this execution: satisfied by the 
defendant to John W. Wilson, the plaintiff’s attor- 
ney, as informed by said attorney; December, 1826. 

“B. BARTON, Sheriff.” 

It further appeared in proof, that on the ninth of 
August, eighteen hundred and twenty-six, the said 
John W. Wilson called on the defendant, one of the 
firm of Glover & Gaines, and offered to sell said note, 
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The defendant at first objected to the purchase of 
the note; but upon Wilson’s urging him to do so, 
and stating that he wished to raise some money to 
pay into Bank, and upon Wilson’s further stating 
that he had purchased the note of Kirk, and paid him 
for it, a contract was entered into between Wilson 
and the defendant, by which Wilson sold and the de- 
fendant purchased, the note in question, at a discount 
of twenty-five per cent. and the interest, and paid 
therefor two or three hundred dollars in money, and 
the balance in goods, and in a debt previously con- 
tracted by, and due from, Wilson to the firm of Glo- 
ver & Gaines ; and thereupon the said Wilson endors- 
ed the note on the back thereol, to Glover & Gaines, 
in the words, following, to-wit : 

“T endorse the within to Glover & Gaines, for va- 
lue, this 9th August, 1826. 

(Signed,) “JOHN W. WILSON.” 

The attorney, who was the witness who proved 
said sale, deposed that he had received the note as 
the plaintiff’s attorney, but had sold it without his 
authority. ‘The counsel of the plaintiff asked the 
‘said witness, Wilson, if the note had been taken by 
him of Hogan, with the authority of Kirk, the plain- 
tiff. He said, whatever authority Kirk had given 
him in relation to the taking of the note in satisfac- 
tion of the judgment against Hogan, was contained 
in a letter or letters received by him from Kirk ; that 
Kirk lived in Tennessee, and was not present when 
the note was taken, and that he had not seen Kirk 
from the time he received the claim in Kirk’s favor, 
against Hogan, till after the note sued for in this 
case, had been taken and disposed of by him. 
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The absence of the letters not being accounted 
for, the defendant objected to such proof of authori- 
ty or assent, unless the letters were produced ; which 
objection was sustained by the Court. 

The plaintiff then offered to prove by the witness, 
that afterwards, when the plaintiff was in this State, 
in April, eighteen hundred and twenty-eight, he 
did verbally assent to the act of the attorney in 
receiving the note from Hogan. But inasmuch as 
the said last mentioned verbal recognition of the act 
of taking said note, was after said note was trans- 
ferred to the defendant in this action, the Court ruled 
that it was not proper evidence, and could not be re- 
ceived, on the ground that it was irrelevant. 

It further appeared in proof that on the twenty- 
fourth of April, eighteen hundred and twenty-eight, 
the defendant and his co-partner, Gaines, commenc- 
ed suit on said note against Hogan and the securi- 
ties, in Marengo Circuit Court, in the name of Jesse 
L. Kirk, for the use of Glover & Gaines, and that at 
April term, eighteen hundred and twenty-nine, they 
recovered judgment on it for the sum of one thousand 
and fifty-seven dollars twenty-two cents; on which 
execution issued: that on the third day of November, 
eighteen hundred and twenty-nine, the plaintiff, 
Kirk, by John Rains his attorney, claimed and de- 
manded of the sheriff the proceeds of the said judg- 
ment in favor of Jesse L. Kirk, for the use of Glover 
& Gaines against David Hogan and others, of which 
said claim and demand, the sheriff on the said third 
day of November, eighteen hundred and twenty- 
nine, gave the defendant notice; whereupon the de- 
fendant, at the request of the said sheriff, gave him a 
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bond of indemuity, and then received from him the 
proceeds of said judgment. 

It was further in proof, that soon after the note in 
question was transferred by Wilson to Glover & 
Gaines, the defendant applied to the makers of the 
note, and requested them to take it up, and give a 
new one payable to Glover & Gaines, which the ma- 
kers of the note refused, unless a longer time for pay- 
ment was given. ‘The defendant said he wished a 
new note, fearing there might be some difliculty, but 
refused to extend the time of payment, and no new 
note was given. 

The plaintiff produced to the Court, from the exe- 
cution docket of Marengo County, several judgments 
against the said attorney, Wilson, where executions 
were returned “nulla bona,” amounting, in all, to 
about three hundred and seventy-eight dollars and 
seventy-five cents, to shew that Wilson was insol- 
vent both before and after the transfer of said note. 

The said Wilson stated he was much in debt; but 
said, on a cross-examination, that he had, at the 
time, and continued to own, till latein the year 1827, 
nagroes, worth eight.or nine hundred collars, which 
were liable to his debts; and was, at the time, in 
possession of a profitable practice as a lawyer, and 
that he sold said negroes, in 1827, at private sale. 

The defendant offered in evidence, and produced 
the records of the Circuit Court of Marengo County, 
shewing that on the twenty-first May, 1828, Kirk 
commenced, in said Court, a suit against Wilson, and 
his co-partner in the practice of law, to recover the 
amount collected by said Wilson, on his judgment 
against Hogan; which suit, it was proved, was to re- 
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cover the amount of the judgment against Hogan, 
for which the note in question was taken. 

The plaintiff also produced in evidence the record 
and proceedings of a suit, brought by said Kirk, 
against Wilson, on the twenty-third day of May, 
1828, in the County Court of Marengo, which, it 
was proved, was to recover the amount collected by 
Wilson, on the said judgment, in favor of Kirk 
against Hogan. 

The foregoing was all the evidence in the case.— 
The plaintiff requested the Court to instruct the ju- 
ry, that the transfer of the note, by the attorney to 
the defendant, he having no authority from Kirk to 
do so, vested no title in the defendant to it; and that 
the plaintiff could recover in this action. _Whereup- 
on, the Court instrueted the jury, that if the note 
sued upon in this case, was taken by Wilson, under 
the authority of Kirk, and sold by him, without 
Kirk’s authority, that Kirk hada right to recover; 
and that, if Wilson had taken the note of Hogan, in 
satisfaction of Kirk’s judgment against him, without 
Kirk’s authority, and Kirk had acquiesced in, and 
adopted the act of Wilson, before. the note was dis- 
posed of, by him, the plaintiff was, in that case, enti- 
tled to recover. 

The plaintiff then requested the Court to instruct 
the jury, that if Kirk did not know of the taking of 
said note for his benefit, until after it was transfer- 
red, that his assent, as soon as it*came to his know- 
ledge, was sufficient, though after the transfer of it; 
and further, that no notice of assent of the transfer 
was necessary tu be given by Kirk to the defendant, 
5S. & p. AA 
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within a reasonable time, as contended for, by the 
defendant; but that, if the plaintiff had title to the 
note, and the defendant converted it, that the plain- 
tiff was entitled to his action at any time within six 
years after the conversion, against the defendant: 
which instructions the Court declined giving; but 
instructed the jury, that if they believed the acts of 
Wilson, both in taking and disposing of the note, 
were alike unauthorised, and that Kirk had not 
adopted or assented to the act of taking the note, 
either expressly or by implication, before the note 
was passed to the defendant, though he may not 
have known of the existance of the note, then, and 
in that event, the plaintiff was not entitled to reco- 
ver. ‘The Court also remarked to the jury, that if 
they believed the plaintiff, after having notice of the 
transfer of the note, delayed, for an unreasonable 
time to assert his right, or give notice to the defen- 
dant of his dissent to the transfer of the note by 
Wilson to him, they were authorised to take 
that circumstance into consideration, as well as the 
suits commenced against Wilson, and might, from 
these facts, and the delay to bring the suit, if they 
thought it a reasonable conclusion, infer an assent 
to, or acquiescence in the transfer of the note by his 
attorney to the defendant. 

The plaintiff further requested the Court to instruct 
the jury, that a note under seal was not transfera- 
ble by delivery, though made payable to the bearer ; 
and that, therefore, by said transfer, the defendant 
acquired no title to the said note, which he could as- 
sert in a Court of law, against the plaintiff: in rela- 
tion to which the Court instructed the jury, that the 




















JANUARY TERM, 18934. 347 


KIRK US GLOVER. 





bearer of an instrument of this description, could not, 
according to the prevailing doctrine, sustain an ac- 
tion upon it, in his own name, as bearer; yet, if he 
was the rightful holder, he could sue in the name of 
the obligee, for his own use, and a Court of law 
would protect his equitable interest against any un- 
just or arbitrary interference from the obligee or oth- 
ers. 








Stewart, for the plaintiff in error— 
Vandegraaffe, contra. 


THORNTON, J.—This was an action of trover, 
brought by the plaintiff below, to recover the amount 
of a bond, which the plaintiff alleged to have been 
his property, and to have been wrongfully converted 
by the defendant, to his use. 

A bill of exceptions was taken, during the pro- 
gress of the trial, which contains the matters assign- 
ed for error in this Court. It appears, by said bill of 
exceptions, that the plaintiff recovered a judgment 
on the twenty-seventh March, one thousand eight 
[ hundred and twenty-six, in the Cireuit Court of Ma- 
| rengo County, against one David Hogan, for the sum 
of eight hundred and thirty-five dollars and fifty- 
three cents; that a short time thereafter, one John 
W. Wilson, who, as the attorney for the said plaintiff, 
had prosecuted, and obtained said judgment, took 
from the said Hogan, in discharge of the said judg- 
ment, a writing obligatory, executed by the said Ho- 
gan, with several other persons as securities, and 
made payable on or before the twenty-seventh of 
March, one thousand eight hundred and twenty- 
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eight, to the plaintiff or “ bearer,” for the amount of 
the said judgment: whereupon, by the order of the 
said attorney, the sheriff returned the execution on 
the judgment aforesaid, satisfied. 

Though this negotiation was made by Wilson, the 
attorney of the plaintiff; yei, there is no proof, that 
it was authorised by the plaintiff at the time. 

On the ninth day of August, one thousand eight 
hundred and twenty-six, the said Wilson sold and 
transferred the said bond, by his own indorsement 
thereon, to the defendant, alleging to him, that he 
had bought the bond of the payee. 

The indorsement by Wilson, was to “Glover and 
Gaines ;” and suit was brought in the Marengo Cir- 
cuit Court, on the twenty-fourth of April, one thou- 
sand eight hundred twenty-eight, in the name of the 
plaintiff, to their use upon said bond, against Hogan 
& Co. and judgment recovered thereon in April, 
one thousand eight hundred and twenty-nine. Exe- 
cution issued thereon, and whilst the money levied 
was in the hands of the sheriff, it was claimed and 
demanded for the plaintiff. 

There is no proof in the record, that at any time 
prior to this demand, any notice had been given to 
the defendant, of the claim of the plaintiff to the said 
bond or its proceeds. Nor is there any proof, that 
prior to that time, he knew of the transfer by Wil- 
son. 

In May, one thousand eight hundred and twenty- 
eight, the plaintiff moved agaisnt the said Wilson, in 
the Marengo Circuit Court, for the amount of the 
judgment, which it appeared by the return of the she- 
riff, had been paid to him ; and instituted suit also, in 
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the County Court of Marengo, by writ, returnable to 
the July ‘Verm thereof, one thousand eight hundred 
and twenty-eight, for the same cause; both of which 
proceedings were dismissed. 

All the assignments of error relate to certain di- 
rections given, and refused to the jury, except one, 
which was the refusai of the Court to permit a 
witness to testify to a verbal ratification by the plain- 
tiff, of the contract, by which Wilson, his attorney, 
had taken the bond sued for from Hogan, as said ra- 
tification was made by him, subsequent to the trans- 
fer of the said bond, by Wilson to the defendant. 

There can be no doubt that Wilson transcended 
the bounds of his authority, as attorney, when he 
took this bond from Hogan in satisfaction of the 
judgment, which he had obtained for the plaintiff. 

The authorities to this point are numerous, and 
are referred to by the Court, in the case of Gullet 
and Lewis, where the doctrine is settled, that the at- 
torney is only a special agent to collect, by suit, or 
without it, the money of his client. But, it is equal- 
ly clear, that it was competent to Kirk, to ratify 
and confirm this negotiation of his attorney; nor 
can we see any principle, which would restrict his 
power to ratify, and confine it to the time whilst the 
bond was in the custody of Wilson. 

There is no necessary connection between these 
two acts—the taking of this bond in discharge of the 
judgment against Hogan, and the passing it off, by 
Wilson, in payment of his own debt, to the defen- 
dant. 

The principal, 1 admit, can not ratify one part of 
a contract made by his agent, and disannul another 
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part of the same contract. It is a whole, and as 
such must be treated. But, there is surely no obli- 
gation, on the principal, to ratify all the various 
contracts of his agent, because he may chose to rati- 
fy one. 

There is no proof, that he knew of this contract, 
by which his debtor had been attempted to be dis- 
charged from the judgment, until the time at which 
it was proposed to prove that he ratified it; and no 
delay ought to forfeit a right of which the party had 
no knowledge. He can not be said to have waived 
that which he is not proven to have known. 

The relevancy of this proof, which was proposed 
and refised, is direct to the main question in the ac- 
tion. Without a prior authority granted to Wilson, 
to settle the judgment in the way he did it—or, what 
is equivalent to such authority, the property in the 
bond, for whose conversion the suit was instituted 
against the defendant, was not in the plaintiff. No 
prior authority being established, a subsequent con- 
firmation was essential to the maintenance of the 
action, the eflect of which I consider to be equal to 
a prior authority. Amnis ratihalitatio retro-trahitur, 
et mandato priort equiparatur. 

For the refusal to admit this proposed proof, I 
should feel bound to reverse the judgment; but, as 
the cause will be remanded, for further trial, we 
think it our duty to express an opinion upon other 
points involved in its decision. 

If a ratification had been proven, as was propos- 
ed, then the bond sued for, from its execution, was 
the property of Kirk—and, being in the hands of his 
agent, Wilson, it could not be transferred by him, to 
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any, however fair a purchaser, so as to destroy 
Kirk's right, without his consent to such transfer.— 
“This follows, as a consequence, from the law of agen- 
ey, which applies as well to this bond, as to any oth- 
er species of property, belonging to one man, and in 
the hands of another. It would constitute an ex- 
ception, if it were negotiable paper, and endorsed ; 
but, otherwise the agent could not transfer it, to the 
injury of the principal.* 

made payable to the plaintiff, ‘ 
difference, under the authority of the case of Sayer 


and Lucas.» 'Vhe transfer of the bond to the defen- 25tewatt 


dant, by Wilson, like the original taking of it, was 
in violation of his authority ; but, like that, was an 
act, which it was competent to Kirk, to ratify and 
confirm. Whether or not Kirk did ratify this last 
contract of sale to Glover, is a fact for the determi- 
nation of the jury, and was properly left to them, to 
decide, from all the circumstances of the case. 

If the first contract were affirmed, it does not fol- 
low of course, that the last was repudiated ; and 
Glover is entitled to the benefit of it, if he can esta- 
blish its ratification. 

The acts allowed to be considered by the jury, as 
grounds of inference, upon this head, we do not think 
should have been excluded from them. The suits 
by Kirk, against his attorney—his delay in suing Glo- 
ver for the bond—if he knew all the while of the 
transfer having been made, were circumstances pro- 
perly left to the jury, to deduce from them or not,as 
would seem most reasonable. The fact of ratification 
or not—and whether he knew or not, of the existence 


‘or bearer,” makes noa 


*3Kent’sC. 
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The circumstance. that the bond, in this case. is Ch. R. 56, 
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of the transfer, at any time prior to his demand of 
the money, of the sheriff, was a fact for their deter- 
mination; which last it would be necessary to esta- 
blish, before any inference against him, could be 
drawn from the former facts. Both his knowledge 
of the last transfer, and his assent to it, may be pro- 
ven by circumstantial evidence. 

There is a case in 2d Mass. Reports, 106, which 
in many of its features, resembles this, and which 
establishes the view here taken of the rights and 
duties of the parties interested in this last act of 
Wilson, or his disposition of the bond sued on, to the 
defendant. 

One Cushman, holding a note for eighty-nine dol- 
Jars, against one Wellington, delivered the same to 
one Smith, to collect for his use. ‘This note Smith 
sold to Locker, for cattle. Locker presented it to 
Wellington, and received the money. Smith then 
became insolvent, and afterwards seeing Cushman, 
who was acquainted with all these facts, the latter 
received Smith’s note, for the amount of Welling- 
ton’s. ‘This last note not being paid, Cushman 
brought an action against Locker, for money had 
and received, to the plaintiff’s use. 

The Supreme Court of Massachusetts decided, 
that he could net recover. They said—‘As between 
these parties, Smith was Cushman’s agent to receive 
the money, due on the note. He received from Lock- 
er the value of the money in cattle, and delivered 
him the note. Smith appears to have exceeded his 
authority in receiving the cattle in payment, and 
Cushman might, if he pleased have disaffimed the 
contract of his agent. But, after full notice of the 
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transaction, and after Smith’s failure, he considered 
himas his debtor, for the amount of Wellington’s note, 
and took Smith’s note for the payment. This con- 
duct of Cushman, we are all satisfied is a ratifica- 
tion of the transaction of his agent, with Locker.” 

In the case just cited, the fact of taking the note 
of Smith, after knowledge of the facts, constituted a 
ratification. The doing of other acts might have 
amounted to the same thing. 

Assent to or ratification of an unauthorised act of 
an agent, was, by Chancellor Acné, in the case of 
Armstrong § Barnwell vs Gilchrist,* presumed, from ohne. 
the fact that propositions from the debtor were com- 
municated by the agent, to the principal, and he 
made no objection to them. 

It is desirable, on all hands, in reversing a cause, 
that the whole law of the case should be settled by 
this Court, “ ut set fines Ltium;” and we have accor- 
dingly endeavored, without a tedious specification, to 
discuss all the principles involved in the case, as now 
presented. 

Let the cause be remanded, for further proceedings, 
in the Court below. 


SAFFOLD, J., not sitting, in the trial of ‘this 
cause. 
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1. An attorney at law can not legally transfer, in payment of his 
private debt, a note, placed in his hands for collection, so as 
to bind his client thereby, either in law or in equity. 

2. Where A, being an attorney, received from B, a note, drawn 
by C, for collection, and A, being indebted to D, transferred 
the note, in payment of his debt, to D, under an arrangement, 
entered into between D and C, and himself—held that Chan- 
cery had the power to decree against C, for the amount of the 
note, so transferred by A. 


In error to the Circuit Court of Lauderdale, exer- 
cising Chancery jurisdiction. 

This was a bill in Chancery, filed by Ezra Styles 
Ely, executor of the last will and testament of Sa- 
muel Carswell, deceased, against Samuel Craig, Pe- 
ter Blow and George A. Dawson. 

The bill set forth, that on or about the nineteenth 
day of August, one thousand eight hundred and 
twenty-two, Samuel Craig executed a note to oratur, 
as executor of Samuel Carswell, for the sum of sev- 
enteen hundred and twenty-one dollars and thirty- 
seven cents, at three days’ sight, for goods, wares 
and merchandise, bought by the said Craig, of said 
Carswell, previous to the latter’s decease. In No- 
vember, one thousand eight hundred and twenty- 
four, orator placed- said note in the possession of 
George A. Dawson, an attorney at law, with instruc- 
tions to collect it, and remit to orator, residing in 
Philadelphia ; and on the twentieth day of August, 
one thousand eight hundred and twenty-five, said 
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Dawson paid to orator, the sum of eight hundred 
and seventy-seven dollars and seventy-three cents, 
previously collected of Craig, in part payment of 
said note. 

In the fall of the year, one thousand eight hundred 
and twenty-seven, said Dawson collected from Craig, 
the further sum of one hundred and ten dollars, 
which he applied to his own private use—being, at 
that time very greatly embarrassed, and, (as charg- 
ed,) insolvent. 

About that time, the said Dawson, being largely 
indebted to the said Peter Blow, proposed to trans- 
fer the note of said Craig, which he held, in right of 
orator, to said Blow ; to which the latter, at once, ac- 
ceded. Blow, well knowing that Dawson had no 
authority over said note, except so far as related to 
its collection, immediately sought Craig, and influ- 
enced him to comply with the arrangement, by pro- 
posing time for the liquidation of the balance of the 
note. ‘The said arrangement was subsequently ef- 
fected, by Craig executing a new note, payable to 
Blow—all, as alleged, to evade the circumstances, 
arising from Dawson’s want of authority to transfer 
the said note. All which, orator alleged, was con- 
trary to equity and good conscience ; and prayed re- 
lief, &c. 

The answer of Peter Blow, did not controvert the 
allegations, respecting the execution of the note, by 
Craig ; or the delivery, thereof to Dawson; but call- 
ed for proof—admitted that Dawson had a claim in 
favor of complainant, for collection, but insisted that 
he understood Dawson tv have full and ample pow- 
er to setile it according to his discretion. 
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It set out, that Dawson was indebted to respon- 
dent, for board, and proposed to give, and did give 
respondent a draft on Craig, for the sum of three 
hundred dollars; which Craig, without hesitation, ac- 
cepted. ‘That respondent did not know on what ac- 
count the draft was then drawn. ‘That subsequent- 
ly, Dawson being about to leave the County, respon- 


its payment. ‘That Dawson informed respondent 
that he could get money from Craig, and that he 
would give an order for it: that Dawson having de- 
layed this proposition, respondent went to see Craig; 
that the latter informed him that Dawson held a 
claim on him, in favor of a person in Philadelphia ; 
but, as he did not know the extent of Dawson’s au- 
thority to arrange it, he would goand see him. Re- 
spondent denied, however, that he used any persua- 
sion or held out any inducements to Craig. ‘That, on 
seeing Dawson, ‘he informed him of Craig’s doubts of 
his authority to arrange the matter, with a view to 
the liquidation of respondent’s debt: that Dawson 
stated he could satisfy Craig. 'That subsequently 
Dawson and Craig called on the respondent, and ex- 
pressed themselves willing to enter into the proposed 
arrangement. ‘That respondent then urged Dawson 
to give an order on Craig, and that Craig should ac- 
cept it, which Dawson declined: that Dawson said 
he wished to pay other creditors, in Florence, and 
obtain sufficient money to bear his expenses to Phi- 
ladelphia, whither he contemplated going. That it 
was finally agreed that respondent, (as it would be 
inconvenient for Craig,) should assume and pay off 
the debts of Dawson: that in pursuance of that 
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agreement, he did pay off, and discharge sundry 
debts of Dawson. 

Respondent averred that it was in good faith he 
entered into the arrangement, not doubting Dawson’s 
power to settle the matter according to his discre- 
tion—and that he believed it to be true that Daw- 
son, in pursuance of this agreement, did release to 
Craig a claim in favor of the complainant. 

The answer of Craig admitted the execution of 
the note, and that it was placed with Dawson for 
collection. ‘That on this note he made sundry pay- 
ments to Dawson; that in November, one thousand 
eight hundred and twenty-seven, there was due on 
said note one thousand and fifty dollars and fifty 
cents; that Dawson, at that time, applied to re- 
spondent for payment, and it being out of his 
(Craig’s) power to comply immediately, Dawson 
stated that he was indebted to Blow, and that he ex- 
pected that an arrangement could be effected be- 
tween Craig and Blow. ‘That to such an arrange- 
ment Craig assented: and some time thereafter, 
Blow called on Craig, informed him that Dawson 
was indebted to him, and that Dawson wished to 
transfer to him Craig’s note, and desired Craig to 
visit Florence: that some time afterwards, he did 
go to Florence, and met with Blow and Dawson, 
when a calculation of the balance due upon the note 
was made, and Craig at ihe request of Blow and 
Dawson, (the latter insisting that he had full pow- 
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er,) executed his note payable to said Blow, for 


one thousand and fifty dollars and fifty cents, and re- 
ceived his note given to complainant. 
Craig averred, that this matter was, so far as he 


rr 








CASES DETERMINED 





CRAIG US ELY, eXx’or. 


FY ——————___ —____ ___-__—_ ——- wo 








was concerned, effected in good faith, and by reason 
of the general authority given to Dawson, as an at- 
torney ; he also relied upon a letter filed as an exhi- 
bit, and written to him by the complainant. 

Dawson also answered, admitting all the material 
allegations of the bill—confessing that he had no 
authority to make the transfer, and that he had not 
paid complainant the amount—admitting his insol- 
vency, Kc. 

The letter filed as an exhibit to the anwer of 
Craig, was in the following words, to wit: 





“Philadelphia, September 20, 1827. 
“Mr. Samvuet Craic, 
“ Lauderdale County, Alabama. 
“Dear Sir—On the 20th August, 1825, I received 
from George A. Dawson, F'sq. of Florence, Alaba- 
ma, $877 72499, in part payment of your debt, to the 
estate of Samuel Carswell, deceased. At that time 
he gave me your promise for the balance in the 
course of ayear. ‘The design of this letter is, to en- 
quire if you have paid Mr. Dawson the balance of 
your debt. If you have not done it, I hope you will 
do it speedily. Please, sir, to reply to this letter as 
soon as may be convenient. 
“Yours, respectfully. 
“Ezra Styies Exy, 
“ Ex’or to est. of Sam'l 
“ Carswell, dec’d.” 
The only witness in the cause, was one M’Kensie, 
who testified that he had heard Blow converse in re- 
lation to the transfer of the note from Craig to him- 
self: he stated that he believed Blow knew the note 
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was not the property of Dawson; but that, as agent 
of complainant, he was empowered to dispose of it. 
Heard Blow say, that Dawson stated he had proper- 
ty in Philadelphia, out of which he would pay to 
Ely the amount of the note transferred to Craig. 

On a final hearing on the bill, answer and exhibit, 
the bill was ordered to be dismissed, as to Blow, and 
a decree rendered against Craig, for the balance due 
upon the note at the time it was transferred, togeth- 
er with interest. 

On this decree the defendant Craig, took a writ of 
error to this Court. 


P. Martin, for plaintiff in error, contended that 
the decree was erroneous. 

Ist. Because chancery had no jurisdictisn of a 
case like the one at bar. ‘There being a full and 
adequate remedy at law.—lL Hopk. Ch. R. 56, 75.— 
The only ground of equity jurisdiction must have 
been the fraud. ‘Then where lay that fraud? If 
any where, in Dawson and Blow, against which lat- 
ter no decree was rendered. 

2nd. Inducements were held out by Dawson and 
Blow, to Craig, and as to them no decree was had, 
which was surely error, because if Craig was only 
the victim of a fraudulent concert between Dawson 
and Blow, there could be no decree against him,— 
at all events alone. So viewing the case only in re- 
ference to Craig, there is no equity in the bill. 


P. Anderson, contra. 


The bill was filed for the purpose of reasserting 
a right, which Dawson had no power to deprive the 
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complainant of. ‘The only equity necessary to es- 
tablish the right of complainant to recover, Craig in 
his answer admits.—He adimits that Dawson was an 
attorney, and had this note for collection. He was 
therefore bound at his peril, to know the extent of 
Dawson’s authority. 

Dawson, as an attorney, having the note for collec- 
tion, could only stand in the situation of a special 
agent: andthe complainant had power to follow his 
rights to the possession of any person into whose hands 
they passed by Dawson's fraud. ‘The rights in the 


promised.—3 Stewart. 43° 10 Johns. 220: 9 Johns. 
263; Ld. Raym. 930; Paley, 220. 


This was a proper case for the action of a Court 
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of Chancery. ‘The acts of Dawson impeded our 
rights, by fraud; and wherever that fraud led them, 
we had a right to go—I17 Ves. 112, 1 Johns. C. R. 
517. 

We had no right nor power to resort to law, be- 
cause the note must be produced. Here we could 
not produce it. It had passed out of our possession: 
and chancery was our only relief. Even if the reme- 
dy at law is doubtful, chancery may be resorted 
to.— 2 Stewart, 425. 

It is said the Court erred in not decreeing as to 
Blow. The complainant had no right to a decree 
against Blow. A decree as to Blow might do equity 
between Blow and Craig, but with that complain- 
ant had nothing to do. [It was a matter to be litiga- 


ted between themselves. 


Goldtkwatte, in reply. 
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THORNTON, J.—This case comes before this 
Court upon writ of error to a decree in Chancery, 
in favor of the defendant, upon a bill filed against 
the plaintiff in error, together with one Peter Blow, 
and George Augustus Dawson. 

The writ of error is prosecuted by Craig alone— 
The cause was heard and determined upon the bill 
and answers, and the deposition of one witness, 
whose testimony is considered as not affecting the 
merits of the case, and need not be noticed in the 
decision now to be pronounced. 

The bill exhibits this state of facts: Some time 
in August, one thousand eight hundred and twenty- 
two, the plaintiff in error executed to the defendant, 
as executor of Samuel Carswell, a note of hand, for 
the sum of seventeen hundred and twenty-one dol- 
lars and thirty-seven cents, payable at three days’ 
sight—which note, in November, one thousand eight 
hundred and twenty-four, was placed in the hands 
of said Dawson, as an attorney at law, for collection. 
That Craig paid to Dawson, at different times, to- 
wards the discharge of the said note, nine hundred 
and eighty seven dollars and seventy-three cents; all 
of which, except one hundred and ten dollars, was 
remitted to the defendant, at Philadelphia, where he 
resides. ‘That afterwards, the said Dawson, in vio- 
lation of his duty, and good faith, as an attorney, 
surrendered the said note to the plaintiff, upon the 
plaintiff's assuming to pay to the said Blow, the 
amount of money still due upon the said note, in 
discharge of a debt, which he, Dawson, owed, on 
his own account, to the said Blow. 

OS. & p. 16 
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The bill charges, that those parties, all of whom 
are made defendants, combined and confederated, to 
injure and oppress the defendant, well knowing that 
the said Dawson had no authority to make any such 
disposition of the note. ‘That the said Dawson was, 
in their knowledge, much embarrassed at the time, 
and has, ever since been hopelessly insolvent. 

The bill, upon the final hearing was dismissed, as 
to Blow, so that his answer may be laid out of view. 

The answer of the plaintiff in error insists that 
he acted in good faith, and with a full belief that 
said Dawson was authorised to make such disposi- 
tion of his note to the defendant. ‘That he was as- 
sured, by Dawson, that he was authorised to do so; 
and that he, (Dawson,) on his arrival at Philadel- 
phia, could, and would arrange the matter with the 
complainant. 

It is clear, from the whole answer of the plaintiff 
in error, that, notwithstanding any assurances of 
Dawson, as to his power to pay off his own debt, in 
this manner, with the note of his client, the plaintiff 
did not rely upon special authority to Dawson, over 
and above what is usually implied from the relation 
of client and attorney. In his answer he uses this 
language: “That said arrangement, on his part, 
was made in good faith, and with a full belief that 
said Dawson was authorised to do so ; more particu- 
larly as well on account of his general authority, as 
an attornoy, as on account of a letter received from 
complainant, in September, one thousand eight hun- 
dred and twenty-seven; and which is herewith filed, 
and marked ‘exhibit A,’ by which he was directed 
to settle with defendant Dawson, speedily.” 
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No inference can be drawn from the letter, except 
this, that the defendant was anxious, without more 
delay, to receive from the plaintiff, the balance of the 
debt, which still remained unpaid. It acknowledg- 
ed payment of part, adverted to a promise to pay 
the remainder within a specified time, communicated 
through Dawson, and concludes, as usual, with a re- 
quest of speedy payment. 

Upon this state of facts, the Chancellor decreed, 
as though no such negotiation had ever transpired— 
that the plaintiff in error should pay to the defen- 
dant, all the balance of principal and interest due, 
according to the terms of the original note, after al- 
lowing the credit for all which had been paid to 
Dawson. 

There was no prayer for any decree against Blow, 
except for an injunction of his suit against the plain- 
tiff; and as to him the bill was properly ordered to 
be dismissed. 

The alleged uncertainty of the decree, as between 
the parties to the cause in this Court, need not be 
adverted to, further than to say that the item in 
which it is supposed to consist, to wit, the sum of 
one hundred and four dollars and fifty cents, being 
part of what was paid to Dawson, is clearly not de- 
creed against the plaintiff in error, and so furnishes 
no ground of complaint to him. 

There are, as we conceive, but two questions for 
us to decide in this cause. ‘The first is, whether, 
from the facts, there is any ground for a recovery of 
the sum of money decreed, either at law or in equi- 
ty; and, secondly, if there be such right, whether it 
was sought in the proper forum. 
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If the whole arrangement, disclosed in the bill, and 
admitted by the answer, had been completed, except 
the surrender to the plaintiff, of his note to the de- 
fendant, by Dawson, and an action had been brought 
upon the note at law, against him, there could be no 
doubt of a recovery, so long as the doctrine laid 
down by this Court, in the case of Guillet and Len- 
ts is recognised as authority, and we are not prepar- 
ed to overrule that decision. 

There are, sometimes, it must be admitted, ques- 
tions of nice and difficult solution, growing out of 
the relation of attorney and client, but the one here 
brought into contest, is of so plain and obvious a cha- 
racter, that it is almost uncredible how one could be 
ignorant on the subject, The duty of an attorney, 
not to use the securities of his client, left with him 
for collection, in discharge of his own debts, seems 
so palpable, that the supposition of authority to do 
so, involves an absurdity, not to say a contradiction 
in terms. 

If, however, the belief of such an authority were 
honestly entertained, it could not purchase an ex- 
emption from the loss, which I think, follows as a 
just consequence of such witless credulity. 

The doctrine, that, “he who trusts most, mus] lose 
most,” can not apply to cases like this. I lend my 
horse to a friend to ride to town, or I procure a wa- 
goner, for hire, to break him to the draft—whilst in 
his possession, an innoc ent, but a credulous man 
buys him of the person, to whom, for a specific pur- 
pose, the possession has thus been delivered. Now, 
which can be said to trust the most here, the owner 
of the horse, or the improvident purchaser? I think 
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the latter trusted as much, in paying his money to a 
pretended owner, as the real owner did, in parting 
with the possession; and, if the balance of equity, 
when poised between the parties, may be inclined to 
one side or the other, by their motives of conduct, as 
a general rule, those who seek to escape responsibili- 
ty, in cases like this, are more reckless than innocent, 
and usually act under the temptation of some inor- 
dinate gain. 


In the case, under consideration, the reluctance of 


the plaintiff in error to enter upon this arrengement, 
as he terms it, seems only to have been overcome by 
the assurance of longer indulgence. For that bene- 
fit, he ¢rusted, that Dawson would pay his debt to 
the defendant, if he would pay Dawson’s debt to 
Blow. He has equally trusted Dawson, with thie de- 
fendant, and has been equally deceived; but, under 
circumstances which entitle him to far less sympa- 
thy or favor. 

From these considerations, we think the right 
of the defendant in error can admit of no doubt ; and 
we proceed to consider whether he has sought his re- 
lief in the proper tribunal. 

It has been held a sufficient ground for equitable 
cognisance, that a party was hindered from prosecu- 
ting his legal remedy. 'The very evidence of his 
debt, and, according to our laws, the foundation of 
his action, was, in this case, improperly obtained, and 
withholden from him. 

Admit, that an action of detinue would have lain, 
to recover the note—yet, the judgment, in such ac- 
tion, would have been in the alternative; and, by 
surrendering the note, the defendant in error, at the 















366 CASES DETERMINED 
CRAIG ts ELY, ex’or, ieess 4% 
Yew —— —_——________ = 









end of such an action, would only have been at the 
beginning of another, which would still have been 
necessary to obtain satisfaction of his just demand. 
It will be admitted, as a general rule, that whatever 
form of action he adopted to recover the amount se- 
cured by a promissory note, whether debt or assump- 
sit, the plaintiff can not recover under our statutes 
and rules of practice, without producing the instru- 
ment, itself. 

The act of one thousand eight hundred and twen- 
ty-eight, which gives an action at law, upon a lost 
instrument of writing, is expressly confined to such 
cases, as where the party will make oath, that the 
evidence of his claim, whether bill, bond, or promis- 
sory note, has been destroyed by fire, or lost by acci- 
dent. Here, the oath required could not be taken; 
and the party, having been hindered in the pursuit of 
his original legal remedy, by the improper conduct of 
the.plaintiff in error—thus interposing doubt and dif- 
ficulty in his way, we do not think, that he should 

dJobns.be now thrown into another forum for redress.* 


seen The decree must be affirmed. 
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1. Trespass on the case is the proper action for a malicious pro- 
secution, arising as a consequence of information lodged by 
one against another. 


iS) 


. Information, charging any offence for which a party may be 
arrested and prosecuted, will furnish ground for an action of 
malicious prosecution, irrespective ef the grade of the of- 
fence charged, or of the technical accuracy of the warrant 
issued thereon. 

3. Semble—It is not essential that a charge, constituting the 
foundation of an action, for malicious prosecution, should as- 
sume the legal certainty and technical precision, requisite to 
show an indictable offence. 

4. Whether the making or altering of a pass (given to a slave,) 
would constitute forgery, at common law, or by statute— 
quare. 

5. But trespass on the case, for malicious prosecution, lays 

against one charging another before a justice, on which 

charge he is arrested and prosecuted, with altering a pass. 


James Randall declared in Pickens Circuit Court, 
in trespass on the case for malicious prosecution, 
against Robert Henry. ‘The declaration consisted of 
four counts,—setting out, 

First—(After the usual inducements)—that the 
defendant contriving and maliciously intending to 
injure the plaintiff in his good name, fame and cre- 
dit, and to bring him into public scandal, infamy and 
disgrace ; and to cause him, the said plaintiff to be 
imprisoned for a long space of time, and thereby to 
impoverish and oppress, and wholly ruin him,—there- 
tofore, to-wit, on the thirteenth day of June, A. D. 
1829, in the county aforesaid, went and appeared be- 
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fore one Silas Randall, esquire, then and there being 
one of the justices, in and for the county of Pickens 
aforesaid, and then and there before the said Silas 
Randall, esquire, so being such justice of the peace 
as aforesaid,—to-wit, in the county aforesaid, falsely 
and maliciously, and without any reasonable or pro- 
bable cause whatsoever,—charged the said plaintiff 
with having feloniously obtained a certain pass, given 
to his, the said defendant’s, negro man Phill: and 
upon such charge, he the said defendant, falsely and 
maliciously, and without any reasonable or probable 
cause whatsoever, caused and procured the said Si- 
las Randall, so being such justice of the peace, as 
aforesaid, to make and grant his certain warrant, un- 
der his hand and seal, for the apprehending and tak- 
ing off the said plaintiff, and for bringing him, the 
said plaintiff, before him, the said Silas Randall, esq. 
being such justice as aforesaid, to answer the above 
mentioned supposed offence ; and to be further dealt 
with according to law: and the said defendant, un- 
der and by virtue of the said warrant aforesaid, to- 
wit, on the 13th day of June, A. D. 1829, wrongfully 
and unjustly, and without any reasonable or proba- 
ble cause, whatsoever, caused and procured the said 
plaintiff to be arrested by his body, and to be impri- 
soned, kept and detained in prison for a long space 
of time, to-wit, for the space of thirty hours, then next 
following, and until he, the said defendant, after- 
wards, to-wit, on the L4th day of June, A. D. 1829, 
falsely and maliciously, and without any reasonable 
or probable cause whatsoever, caused and procured 
the said plaintiff to be carried and conveyed in cus- 
tody, before the said justice, touching and concern- 
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ing the said supposed crime ; and the said justice of 
the peace. then aud there caused the said plaintiff to 
be discharged out of custody, fully discharged of the 
said supposed offence: and that the said defendant 
had not further prosecuted his said complaint, but 
had deserted and abanduned the same, and the said 
complaint and prosecution was wholly ended and de- 
termined, to-wit, al ine county aforesaid. 

Secondly. That the defendant further contriving as 
aforesaid, theretofore, to wit, on the thirteenth day 
of June, one thousand cight hundred and twenty- 
nine, in the County aforesaid, went and appeared 
before one Silas Randall, then and there being a jus- 
tice of the peace, in and for the County of Pickens 
aforesaid, and then and there, before the said Silas 
Randall, esquire, so being such a justice of the 
peace as aluresaid, to wit, in the County aforesaid, 
falsely and maliciously and without any reasonable 
or probable cause whatsoever, charged the said 
plaintiff with having feloniously obtained a certain 
pass, given to his, the said defendant’s, negro man, 
Phill: and upon such charge he, the said defendant, 
falsely and maliciously, and without reasonable or 
probable cause whatsoever, caused and procured the 
said Silas Randall, so being such justice of the peace, 
as aforesaid, to make and grant his certain warrant, 
for the apprehending and taking said plaintiff, and 
for trying him the said plaintiff, before the said Silas 
Randall, esquire, to answer the above mentioned 
supposed offence, and to be further dealt with, ac- 
cording to law: and the said defendant, under. and 
by virtue of the said warrant, afterwards, to wit, on 
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the thirteenth day of June, one thousand eight hun- 
dred and twenty-nine, wrongfully and maliciously, 
and without any probable cause whatever, caused 
and procured said plaintiff to be arrested by his bo- 
dy, and to be imprisoned and kept and detained in 
prison for a long space of time, to wit, for the space 
of thirty hours, then next following, and until he the 
said defendant, afterwards, to wit, on the fourteenth 
day of June, one thousand eight hundred and twen- 
ty-nine, falsely and maliciously, and without any 
probable or reasonable cause whatever, caused and 
procured the said plaintiff to be carried and convey- 
ed in custody, before the said Silas Randall, so being 
such justice as aforesaid, to be examined before the 
said justice touching and concerning the said suppos- 
ed crime: and the said justice of the peace then 
and there caused the said plaintiff to be discharged 
out of custody; and the said defendant had not 
further prosecuted his said complaint, but had de- 
serted and abandoned the same ; and the said prose- 
cutoin was wholly ended and determined. 

Thirdly. That defendant, further contriving, and 
wickedly and maliciously intending as aforesaid, 
theretofore, to wit, on the thirteenth day of June, one 
thousand eight hundred and twenty-nine, in the Coun- 
ty aforesaid, went and appeared before one Silas Ran- 
dall, esquire, then and there being an acting justice 
of the peace, in and for the county aforesaid, and then 
and there, before the said Silas Randall, so being 
such justice as aforesaid, to wit, on the day and year 
aforesaid, in the county aforesaid falsely and malici- 
ously, and without any reasonable or probable cause 
whatsoever, charged, on oath, the said plaintiff, with 
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ing feloniously altered a certain pass, given to his, hav- 
defendant’s, negro man, Phill: and, upon such charge, 
he, the said defendant, falsely and maliciously, and 
without any reasonable or probable cause whatsoev- 
er, caused and procured the said Silas Randall, so 
being such justice, as aforesaid, to make and grant 
his certain warrant, under his hand, for the appre- 
hending and taking of the said plaintiff, and for 
bringing him, the said plaintiff before the said Silas 
Randall, esquire, to answer the above mentioned sup- 
posed offence, and to be further dealt with, accord- 
ing to law; and the said defendant, under, and by 
virtue of the said warrant, afterwards, to wit, on the 
thirteenth day of June, one thousand eight hundred 
and twenty-nine, wrongfully and maliciously, and 
without any reasonable or probable cause whatever, 
caused and procured the said plaintiff to be arrested 
by his body, and to be imprisoned, and kept and de- 
tained in prison for a long space of time, tow it, for the 
space of thirty hours then next following, and until he, 
the said defendant, afterwards, towit, on the fourteenth 
day of June, one thousand eight hundred and twen- 
ty-nine, falsely and maliciously, and without any pro- 
bable or reasonable cause whatever, caused and 
procured the said plaintiff to be carried and con- 
veyed. in custody before the said Silas Randall and 
one Benjamin H. Stribling, one of the acting justices 
of the peace, in and for the County of Pickens afore- 
said, touching and concerning the said supposed 
crime: and the said last mentioned two justices of 
the peace, caused the said plaintiff then and there to 
be discharged out of custody, and set at liberty; 

















CASES DETERMINED 








RANDALL US HENRY. 





and the said prosecution was wholly ended and de- 
termined. 

Fourthly. That the said defendant, further contri- 
ving aid wickedly and maliciously, as aforesaid, 
heretofore, to wii, on the thirteenth day of June, 
one thousand eight hundred and twenty-nine, at the 
County aforesaid, falsely and maliciously, and with- 
out any reasonable or probable cause, whatsoever, 
charged the said plaintiff with having committed a 
certain offence, punishable by jaw, io wit, felony, 
and upon such last mentioned charge, he, the said 
defendant, then and there, to wit, on the same day 
and year last aforesaid, at the County aforesaid, 
falsely and maliciously caused and procured the said 
plaintiff to be arrested by his body, 2nd io be im- 
prisoned, and to be kept and detained: in prison a long 
space of time, to wit, for the space of six days, then 
next following; and at the expiration of which 
time, he the said plaintiff was only discharged, 
and fully acquitted of the said !ast mentioned of- 
fence; by means of which, plaintiff was injured, 
&e. 

To the three first counts the defendant filed a de- 
murrer, and to the fourth, plead, not guilty. In re- 
lation to the counts demurred to, the Court sustain- 
ed the demurrer ; and upon the plea and issue to the 
last, verdict and judgment were rendered for the 
defendant; from which the plaintiff took a writ of 
error to this Court. 


Vandegraaffe, for the plaintiff in error. 
The only question here relied on, arises on the de- 
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murrer. Was the offence charged, one for which the 
party could be punished ? 

I contend, the charge did amount to a criminal 
imputation. ‘The offence, it is admitted, is not for- 
gery or felony, under the statute, but it may be for- 
gery at common law.—2 Russel on Crimes, 317.— 
The definition of forgery at common law, makes 
this offence charged, a misdemeanor. ‘The pass to 
a negro, is, it is true, of itself, a paper of no value. It 
gives no rights; but its alteration may injure the 
owner. Suppose one altered so as to extend the 
time of absence of the slave? It would surely be 
an injury to the owner, creating a misdemeanor.—2 
Russ. 337. The forgery of a protection to A, asa 
member of parliament has been held a forgery. 


Ellis contra. 

{t is not important, to consider the definition of 
forgery, at common law. ‘The case turns upon the 
question of the particular oflence charged. 'The af- 
fidavit does not charge any offence, known either to 
the common law, or to our statute: no such paper as 
a pass,is known to the common law: and, if the 
party has charged no offence, and if the justice 
chose to make out one, by adding to the affidavit, he 
is responsible, not the defendant. The word “felony” 
is not contained in the affidavit. 

Case is not the proper remedy. It is well settled, 
that trespass is the proper action, where the justice 
has no jurisdiction, or where his acts are irregular, 


1 Chit. P. 168. 


SAFFOLD, J.—This was an action on the case, 
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is 
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instituted by the present plaintiff, against the defen- 
dant for a malicious prosecution. 

The declaration contains four counts: to the three 
first the defendant demurred, and the Court sustain- 
ed the demurrer. On the fourth the defendant took 
issue, and on the trial, for a variance between the 
proof and allegation, and perhaps other objections, 
the proof offered was rejected, and the verdict and 
judgment were rendered for the defendant. 'The re- 
jection of this testimony was excepted to, in the 
Court below, but is not now relied on. 

The decision of the Court, in sustaining the de- 
murrer to the three first counts, is the ground of er- 
ror now insisted on. 

The charge alleged in the declaration is, in sub- 
stance, that the defendant, Randall, wickedly and 
maliciously intending to injure and defame him, the 
plaintiff, and to cause him to be oppressed and de- 
prived of his liberty, appeared before one Silas Ran- 
dall, a justice of the peace, and there falsely and 
maliciously, and without any reasonable or proba- 
ble cause, charged, on oath, the plaintiff, with hav- 
ing “ feloniously altered a certain pass, given to his, 
the said defendant’s, negro man, Phill ;” and that, 
by means thereof, falsely and maliciously, and with- 
out any probable cause, procured a warrant, and 
thereupon, caused and procured him, the plaintiff, to 
be arrested and imprisoned, &c., from which he was 
afterwards discharged, and that the prosecution was 
ended, and abandoned. 

It is true, as suggested, that in the two first counts, 
the word which, from the indorsement on the writ, 
and the two latter counts in the declaration, ap- 
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pears to have been intended for “ altered,” is written 
in the transcript, “obtained.” ‘This, the counsel for 
the plaintiff in error insists, is obviously a clerical 
mistake and which the Court can assume to be such. 

The misapplication of the word, in the transcript 
is so evident, and a presumption that it is, in the ori- 
ginal, as contended for, so strong, that, if necessary, 
the Court might, perhaps feel itself authorised to 
construe the record as it is presumed to be; but, as 
the third count, which was also demurred to, con- 
tains the word “altered,” and is, in substance, the 
same as the allegation above stated, this removes 
the difficulty, and requires of the Court a decision, 
whether a prosecution and an arrest and detention, 
under the circumstances, and for the cause above de- 
scribed, furnishes grounds for an action upon the case 
against the prosecutor ? 

The fact appearing from other parts of the record, 
that the evidence offered under the fourth count, on 
which issue was joined, would not have been suffi- 
cient to sustain either of the three first counts, be- 
cause the charges made by the defendant did not al- 
lege the alteration to have been “ feloniously” made, 
is not material. ‘The question was not, whether 
there was suflicient evidence to establish the facts 
charged, but, whether the facts as alleged, constitut- 
ed a cause of action; nor are we authorised to say, 
that whether the demurrer was correctly determin- 
ed or not, was immaterial, because the subsequent 
disclosure of the evidence, shewed that it was vari- 
ant from the allegations of the counts demurred to, 
and insufficient to support them. 


Though the fact be probable, we are not authoris- 
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ed to assume that the plaintiff could have introduc- 
ed no other evidence in support of the former counts. 
While considering the sufficiency of the allegations, 
no reference can be had to the suiliciency of the 
proofs to support them. 

Then, the only question is, whether the agency, 
which the defendant is charged to have had, in pro- 
curing the prosecution, and the conseqnences there- 
of, as described, are sufficient to subject him to this 
action ? 

Assuming the facts to be true, as charged in the 
counts, it is clear that the plaintiff has been injured, 
and is entitled to redress, either against the defen- 
dant or the magistrate, in this form of action, or in 
trespass. 

The general rule is, that “ if the injury be forczd/e, 
and occasioned zmmediately by the act of the defen- 
dant, trespass viet armis, is the proper remedy: but, 
if the injury be not, in legal contemplation, forczdle, 
or not direct and immediate on the act done, but only 
consequential, then the remedy is by action on the 

*1 Chit. Pl. case.’”* 

An injury to reputation, which is not tangible, can 
not be said to be emmediate or forcib/e; therefore, un- 
less this action be sustainable, so much of the alleg- 
ed injury of the plaintiff, as relates to his reputation, 

*IChit. Pl. would appear to be without remedy. 

On the supposition, that the warrant was issued 
pursuant to the information given, on oath, by the 
prosecutor, (and so we are, at present, bound to con- 
sider it,) if it be admitted that the charge was false, 

or if true, that it did not constitute an offence for 

which there could have been no criminal conviction, 
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yet the magistrate was not responsible for the con- 
sequential injury to the plaintiff’s reputation. 


general, no action can be supported against a magis- 
trate, for any thing done by him in that capacity, on 
the ground of madce, and if there be an irregularity, 
that must be treated as such, in an action of trespass. 
But, with regard to the party issuing trregular pro- 
cess, there seems no reason, Why the person prejudic- 
ed, should not be at liberty to support an action on 
the case, against him, where there was no cause of 
action, and the proceeding was mdlcious as well as 
érregular; for it would be allowing him to take ad- 
vantage of his own wrong, to suffer him to turn the 
plaintiff round on such an objection, after he had, in 
an action on the case, proved the malicious and un- 
founded conduct of the defendant; and it is also de- 
clared, that where a party maliciously procured a 
magistrate to issue an illegal warrant, he was held 
liable in an action on the case.* 

In the case of Goslien vs Wilcock, it was held that 
the action on the case, was sustainable against the 
defendant, who had instituted a civil suit, in an in- 
ferior Court against the plaintiil, and caused him to 
be arrested, when that Court had no jurisdiction of 
the cause. 

If there be any reason why the responsibility 
should not be the same, in the case of a criminal 
prosecution, it is not very obvious. In each case, the 
prosecution must be malicious, and without any pro- 
bable cause ; and as respects the objection, that the 
remedy should be trespass instead of case, it would 
D8. & p. AS 


a4 


s] Chit Pl: 
169; 2C hit: 
R. 304. 

'2W ils 302 











378 P CASES DETERMINED 





RANDALL US HENRY. 
id 





seem to be more applicable to the case last cited, 
than the one under consideration. In that, the plain- 
tiff was the more immediate actor, than in this: 
there, the writ issued, as a matter of course, on his 
demand—here, the prosecutor was ile remote cause, 
but the magistrate, who was required to exercise a 
judicial discretion, was the intermediate agent—so 
that the injury was only consequential, to the im- 
proper act of the prosecutor. 

It is not an objection to this view of the subject, 
that the prosecutor had the sanction of the magis- 
trate, who was authorised to judge of the propriety 
of granting the warrant, and that his act constitut- 
ed an excuse for the prosecutor. The malce and 
want of probable cause, constitute the gist of the ac- 
tion, and for this, the prosecutor is liable; as in the 

2Johns.R. case of Secor vs Babcock.* 

In that case, Secor had procured a justice of the 
peace to issue a warrant to apprehend Babcock, pro- 
vided a certain cow, which the prosecutor made oath 
had been stolen from him, and which he suspected to 
be in the possession of the accused, should be found in 
his possession. On the return of the warrant, the 
magistrate acquitted and discharged the accused.— 
The Supreme Court of New York held, that the ac- 
tion for malicious prosecution would lie against the 
prosecutor. 

I apprehend, that the rule, which requires, in 
case of arrest, under irregular process, that the 
remedy shall be by-the action of trespass, applies 

more properly, if not exclusively, to actions 
against the magistrates granting them, or other offi- 
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cers, acting illegally, and whose immediate act pro- 
duces the arrest, or other injury complained of—as 
in the case of Morgan vs Hughes.* 

There, the supposed prosecutor, had only informed 
the defendant, who was a justice of the peace, that 
a dispute had arisen, between the plaintiff and him- 
self, ‘concerning particular property ; and that, as a 
cheap and expeditious mode of decision, he wished 
him to investigate and determine the tile. On this, 
alone, the magistrate granted a warrant against the 
plaintiff, as on a charge of felony, and caused him 
to be arrested. 

For this cause, the accused brought his action on 
the case, against the magistrate. The Court of 
King’s Bench ruled that his remedy against the ma- 
gistrate, was by the action of trespass, not case. 

The distinction between these actions was there 
held to be this, that “where the immediate act of 
imprisonment, proceeds from the defendant, the ac- 
tion must be by trespass, and trespass only, but where 
the act of imprisonment by one person, is in conse- 
quence of information from another, there, an action 
upon the case, is the proper remedy, because the inju- 
ry is sustained in consequence of the wrongful act 
of that other.” 


Nd 


*2T.R. 226 


The decision relied upon by the defendant in Bur- 
nett vs Biack,? does not apply to the main question be- = 


fore us. This Court, there, only decided that the 
prosecutor, in action for a malicious prosecution, was 
not responsible for the mistake of the justice, in caus- 
ing the accused to be arrested, for a different crime, 
from the one charged on the oath of the prosecutor. 
Admitting that decision to be an authority, sustain- 
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ing the rejection of the evidence offcred on the trial 
of this cause; yet, it determiics noiing, as respects 
the sufficiency of the counts demurred to. 

After the views, which have already been taken, 
of the question presented by the demurrer, there is 
but one remaining inquiry. ‘That is, whether the 
charge, on which the defendant caused the plaintiff 
to be arrested, was of a nature proper to be made 
the ground of a malicious prosecution? If the 
charge was of any offence, for which the plaintiff 
could be arrested and prosecuted, it was sufficient. 

For this purpose, it is immaterial whether it was 
the highest or lowest grade of crime or misdemean- 
or. Nor is it material, that the information to the 
magistrate, or his warrant thereon, should be in the 
form of technical accuracy. The prosecutor is re- 
sponsible for the information given by himself, and 
that only according to its substance and legal ef- 
fect. 

If, as is alleged in the declaration, the defendant 
charged the plaintiff with having felontous/y alter- 
ed the paper, which, in legal contemplation, could 
not be the subject of felony, the more aggravated 
character of the charge, would not protect him 
against liability, fur attributing the less criminal mo- 
tive, of a similar nature, which was necessarily em- 
braced in the accusation, as made—by the charge, as 
alleged, a fraudulent alteration was, at least, imput- 
ed. 

A variety of circumstances may be imagined un- 
der which the alteration of a pass, given to a slave, 
might be made malo animo, and from which preju- 
dice might arise to the owner, or others; also, bene- 
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fit to the offender. ‘The same acts and motives 
which would constitute forgery of the more impor- 
tant description of instruments, may, when employ- 
ed in the making or alteration of inferior instruments, 
amount only to misdemeanors at common law; but 
the latter are no less indictable offences than the for- 
mer." 

“'The fraudulent making or alteration of a writ- 
ing, to the prejudice of another man’s rights,” con- 





stitutes either forgery or a misdemeanor, according 
to the nature of the instrument.” I would not be 
understood to intimate, that a paper of the descrip- 
tion referred to in these proceedings, would be the 
subject of forgery, either according to the statute of 
this State, or the common law; or that if it could, 
by the common law, that the punishment would be 
other than fine, imprisonment, &c. It is equally 
clear, that in respect to a great variety of instru- 
ments, even a misdemeanor, can not be committed : 
but Lam not prepared to say, that a paper of the 
description of the one in question, might not be the 
subject of a misdemeanor. 'The character of the of- 
fence, of falsely making or altering such, might de- 
pend on the particular import of the paper, the in- 
tent of the act, and the effect thereby produced. 

It was not necessary, however, that the charge 
| should have assumed the legal certainty, and tech- 
nical precision requisite to show an indictable of- 
fence, before an action of the nature of this, can be 
1 sustained; and, without deciding whether it was ne- 
cessary, that such should have been the case, we 
think it was, at least, sufficient, that the contrary 
did not appear. 
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Our code of statutes contains no repeal of the 
common law, in relation to misdemeanors of the na- 
ture referred to.— The State vs Cawood, et al.* 

From these views of the case, we decide that the 
judgment below must be reversed, and the cause re- 
manded. 


*2 Stewart, 
360. 


LIPSCOMB, C. J., not sitting. 
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of a conversion sufficient to maintain trover. 


or excuse were made. 


the determination of the jury. 


| fendants, to their own use. 


en accordingly. 


facts. 








1. The mere refusal to deliver property in the legal possession of 
one, is not, of itself, a conversion in law; though an absolute, 
unconditional and unqualified refusal would create such infe- 
rence of conversion as to authorise the action of trover. 

2, A demand of one, having the lawful possession of goods, may 
be met by such qualified refusal as to rebut the presumption 


3. Evidence of declarations, by a defendant, in trover, at the 
time of a demand, shewing a reasonable qualification of, or 
excuse for, his refusal, founded in fact, would be admissible, 
as testimony—if the Court were first apprised, that such de- 
clarations tended to establish the fact, that such qualification 


4. In trover, the reasonableness and truth of a qualification of, 
or excuse for, the non-delivery of property demanded, are for 


This was an action of trover, in Marengo County 
Court, by Henry Chiles, the administrator of the es- 
tate of Hatch Dent, against Gilford Cade and Tabi- 
tha Dent; and was prosecuted. for the recovery of 
six slaves, alleged to have been converted, by the de- 


The declaration was in the usual form, consisting 
of several counts; and on the trial a verdict was 
rendered in favor of the plaintiff; and judgment giv- 


On the trial below, a bill of exceptions was taken, 
on which the defendant prosecuted a writ of error to 
this Court. The bill of exceptions shewed these 
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The plaintiff introduced one Adams, as a witness, 
who proved, that the plaintiff made of the dcfen- 
dants a demand of the property sued for, beiore the 
commencement of this suit—whereupon, the defen- 
dants offered to prove, by the said witness, the reply 
which the defendants made to the plaintiff, at the 
time of the demand; but this the Court refused to 
permit, on the ground, that to permit evidence of the 
defendants’ declarations, at the time of the demand 
made, would be enabling the defendants to make 
evidence for themselves. 

The plaintiff further proved, that at the time the 
demand was made, the defendants omitted to deliver 
the property sued for—whereupon, the defendants of- 
fered to prove by the same witness, the reasons they, 
the defendants, alleged, for not delivering said pro- 
perty, when demanded ; but, this the Court also re- 
fused to permit, for the reason above assigned. 

Witnesses were also introduced by the plaintiff, 
who proved that ‘Tabitha Dent, one of the defen- 
dants, was the widow of the plaintiff’s intestate; 
and that Guilford Cade, the other defendant, was 
her brother. That, after the death of the plaintiff’s 
intestate, the property sued for, remained in the pos- 
session of the said 'Tabitha, for a short time, when 
the sheriff of Marengo County, by virtue of several 
executions in his hands, levied upon all the slaves, 
sued for, but left them.in the possession of the said 
Tabitha, upon the promise of the said Guilford Cade, 
and one Thomas Anderson, that they would be re- 
sponsible for their forthcoming, when necessary, to 
satisfy said executions. ‘That afterwards, the she- 
riff, with the assent of the said Anderson and Cade. 
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and for the purpose of saving the expense of keep- 
ing said slaves, hired them out, for two months: 
Cade was not present, when the said slaves were 
hired: part of the hire, when received, was paid to 
the plaintiff, and part to the said Tabitha Dent, one 
of the defendants; and that no ‘part was paid to 
Cade, the other defendant. 

It was also, proved, that the sherill agreed to dis- 
charge the levy he had made on the negro slave, 
Maria, and her children, mentioned in the plaintiff’s 
declaration, upon the said Guilford Cade, and the 
aforesaid Sainuel Anderson, agreeing and promising 
that they would produce a negro girl, named Nan- 
ey, Who had likewise been levied on, and a negro 
boy, named 'Pom, mentioned in the plaintift’s decla- 
ration; and that they were, subsequently, pursuant 
to said promise, delivered and sold. 

It was further proved, that the plaintiffs intestate, 
at the time of his death, left no provision for his fa- 
mily ; and that his widow, the said Tabitha, was 
compelled to leave the place of her husband’s resi- 
dence, on account thereof. 

It was further proved, that about the time the 
hire of the said negroes expired, the said Tabitha 
went to reside with the s: oil Guilford, her brother, 
and took her two children with her; and the said 
negroes went there also, about the same time; but 
it was not proved, who took them there, nor at whose 
direction. ; 

All the foregoing facts and circumtances, as pro- 
ved, took place before any administration of the es- 


tate of the plaintifl’s intestate. 
DS. & p. 49 
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It was also proven, that the said slaves were tak- 
en away, or seni from the residence of the said Guil- 
ford Cade, before any demand by plaintiff: but, by 
whom they were taken away, or who sent them off, 
was not proven. 

Upon this state of facts, the Court charged the 
jury, that a demand by the plaintiff, and a failure on 
the part of the defendants, to deliver the property 
sued for, was tantamount to a demand and refusal 
to deliver; and that a demand, and refusal to deli- 
ver, was a conversion in law. 

The plaintiff did not prove, on the trial, that he 
disclosed to the defendants, the character or right, in 
which he demanded the property, at the time he 
made it; nor did he prove on the trial, that he was 
the administrstor of the said Hatch Dent, by the 
production of the letters of administration, or other- 
wise. 

The Court instructed the jury, in reference to 
these facts and circumstances. that it was not neces- 
sary for the plaintiff to prove, that he disclosed to 
the defendants the character or right in which he 
demanded the property at the time of making the 
demand, unless the defendants required him to do so, 
or adverted to his authority: and that, under the 
plea of the general issue, filed by the defendants, it 
was not necessary for the plaintiff, to prove, on the 
trial, that he was administrator of the said Hatch 
Dent. To all which the defendants excepted. 


Vandegraaffe, for the plaintiff in error. 
Stewart, contra. 
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LIPSCOMB, C. J.—This was an action of trover, 
brought by the administrator of H. Dent, against 
the plaintiff in error, ‘Tabitha Dent, and against 
Guilford Cade—the last named died since error was 
assigned—to recover the value of two negro slaves. 
There was a verdict and judgment for the plain- 
tiff. 

The principal errors relied on, for reversing the 
judgment of the Court below, are supposed to have 
occurred, in refusing to permit the defendants to ask 
of a witness, who was called by the plaintiff, and 
who proved a demand of the property, “ what an- 
swer they, the defendants made, when the property 
was demanded :” and secondly, in the charge given 
by the Court, which is extracted from the bill of 
exceptions, in the following words: “'The Court 
charged the jury, that a demand by the plaintiff, and 
a failure by the defendants to deliver the property 
sued for, was tantamount to a demand and a refusal, 
and that a demand and a refusal to deliver, was a 
conversion in law.” 

These were the only points relied on, by the plain- 
tiff’s attorney, in the argument of the cause. 

To return to the first point. It was contended, that 
the refusal to deliver on demand, is only presump- 
tive evidence of conversion, and that the defendants 
below ought to have been permitted to rebut such 
presumption, by proving a disclaimer of all right, or 
in another way, to show that they had not convert- 
ed it to their own use. That the defendants, with- 
out setting up any right in themselves, might well 
have questioned the right of the plaintiff to demand 
itof them. That if the defendants had come law- 
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fully into the possession of the property, it was no- 
thing more than their duty to require a production 
of the authority of the plaintiff to make the de- 
mand. 

In 3d Campbell, 215, it is said, “that if A, into 
whuse hands goods hapzen to come, being ignorant 
that B is the real owner, refuses to deliver them to 
him, unti! B proves that he is se, this refusal is no 
evidence of a conversion to enable B to maintain 
trover against A, for the goods. 

In Greene’s case," being trover for timber, which the 
defendant found on his premises, and which had 
been deposited there, by the permission of the ser- 
vants of the former occupier—the plaintiff, to 
whom the timber belonged, having demanded it of 
the defendant, the latter said, “if you will bring any 
one to prove it is your property, I will give it you, 
and not else.” Lord Ellenborough.—*This ts a quali- 
fied refusal, and no evidence of a convertion.” 

From this authority it appears that the refusal, to 
make it evidence of a conversion, must be unquali- 
fied. If one is found in the possession of the pro- 
perty of another, and he give no excuse for not de- 
livering it, when demanded, but gives an unqualified 
refusal, the inference would be sirorg, that he was 
not exercising merely a proper degree of prudence, 
to prevent its falling into the hands of one that had 
no right to claim, but, that he was disposed to ap- 
propriate it, by conversion, to his own use. On the 
other hand, if he surrendered the property to the 
first claimant, without inquiring into his right to 
demand it, the presumption wou!d be strong, that he 
had acquired the possession dishonestly. 
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It is the every day’s practice, when goods have 
been found, for the finder to give notice, by publie 
advertisement, calling on the owner to come forward 
and prove Kis property; and if, in such case, the find- 
er only requires an ordinary shewing to create a 
presumption in favor of the claimant, and refuses, if 
this is not done, such qualifica ion of a refusal 
would surely be proper testimony to go to a jury, to 
rebut any implication of a conversion, arising from 
the refusal—and whether the excuse given for fail- 
ing to deliver, was a reasonable one or not, the jury 
would determine. 

In the case of Alexander vs Southy,* the goods 7Seare-& 
were the property of the plaintiff, and had been ta- 
en from his house, in the time of a fire, and carried, 
by the servants of an insurance company into a 
ware-house, of which the defendant, a servant of 
the company kept the key, and the defendant, on 
being applied to by the plaintiff, to deliver them up, 
refused to do so, without an order from the compa- 
ny. It was held, that this was not such a refusal as 
amounted to a conversion of the goods, by the de- 
fendant. 

The case was taken before all the judges of King’s 
Bench, on a motion for a new trial, and they were 
unanimous in refusing the new trial. 

Best, J., before whom the cause was tried, said, 
that he had left it to the jury, to say whether the 
qualification of the defendant’s refusal was a rea- 
sonable one—that, if so, he was of opinion, there 
was no sufficient conversion. 

The opinion of Holroyd, J., is so clear and distinct, 
and, withall, quite brief, that I can not refrain from 
giving it entire. 
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The learned judge says, “Ithink the verdict in 
this case was right. In point of law, the goods were 
only in the custody of the defendant, and in the pos- 
session of his employers, the insurance company — If 
we were to hold this refusal to be a conversion, it 
would go this length, that if a person were to call 
at a gentleman’s house, and ask his servant to deli- 
ver. goods, and the servant: was to refuse to do so, 
unless a previous application was made to his mas- 
ter, it would amount to’a conversion, on the part of 
the servant. In this case, the goods came into the 
defendant’s possession lawfully, and the refusal was 
only till an order is obtained from the defendant’s 
employers. 

iWils.323) “In Parkins vs Smith, the defendants received 
the goods wrongfully, at first, and the conversion 
was by an actual sale of them. Now, it is clear, 
that the authority of the master would not amount 
to a defence of that which was altogether a tortious 
act of the servant. 

WMod.242 =“ 'The case of Mires vs Soleby,” is an authority in 
point: there the servant refused to deliver back some 
sheep, which were on his master’s land, and it was 
held to be no conversion, on his part.” 

The principle of this case is, that if there is a rea- 
sonable qualification, accompanying the refusal, 
such refusal will not, by implication of law, amount 
toaconversion. ‘The servant was in the lawi{ul pos- 
session of the goods, and he had a right to know to 
whom, and on what authority he was to deliver them 
up. The jury are to judge of the reasonableness of the 
qualification of the refusal, on the part of the defen- 
dant. If it were unreasonable, a mere pretext or 
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evasion, it would be treated as an unqualified refu- 
sal, and subject the defendant to the full influence of 
the implication of law, resulting from such refusal. 


In Wall vs Potter? Judge Story says, “The first +2 Moson, 


question is, whether there has been a conversion in 
this case: this is a question of fact to be judged of 
by the jury, under all the circumstances. A de- 
mand, and a refusal to deliver, is not of itself, con- 
version, but it is evidence, from which a jury may 
presume a conversion. 

“When a demand is made by an agent, and the 
party refuses to deliver to the agent, either because 
he has no authority, or declines to produce it: such 
a refusal, under such circumstances, is not even evi- 
dence of a conversion; for, every person in posses- 
sion of property, has a right to retain it, until it is de- 
manded by some person having, and, if required, 
producing, competent authority to demand it.” 

The learned judge adds, “ But, if the refusal do 
not turn upon the supposed want of authority, if the 
party waives an inquiry into the authority, or ad- 
mits its sufficiency, and puts his refusal upon another 
and a distinct ground, which can not, in point of law, 
be supported, there the refusal, under such circum- 
stances, is presumptive evidence of conversion. _ If, 
for instance, the party puts his refusal upon the 
ground, that the property is his own, or that he has 
a lien upon it, and such claim is unfounded; or, if 
his objection to a delivery be frivolous, or fraudulent, 
then he can not shelter himself from the legal pre- 
sumption of a conversion, which his unjust refusal 
authorises. 

“ Whoever undertakes tortiously to deal with the 
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property of another, as his own, or tortiously detains 
it from the owner, is, in contemplation of law, guilty 
of a conversion.” 

What was said, in reply, by the defendants, to 
the demand, might, under the rules laid down in 
these cases, have been proper testimony, if it amount- 
ed to a reasonable excuse or qualification of such re- 
fusal: as, if the defendants had said, show us by 
what authority you make the demand, or satisfy us, 
that you have a right to make it, and we will deli- 
ver the property; or any other reasonable excuse, 
that repudiated a conversion of the property by 
them. But, the question, as presented, leaves it al- 
together uncertain what that reply was. 

As a general rule, a party is not authorised to give 
his own declarations in evidence, in his own favor. 
If the reply was such as made it an exception to 
this rule, and amounted to a reasonable qualification 
of the refusal, the party wishing the advantage of 
such exception should have shown it. By inform- 
ing the Court, what the nature and purport of that 
reply was, if proper testimony, the Court would have 
been bound to allow it to go to the jury. It is the 
Court’s province to guard the jury from the reception 
of illegal testimony, lest it should have an influence, 
notwithstanding it may be afterwards withdrawn 
from them: and the practice is to take the opinion 
of the Court, on the admissibility of testimony, any 
ways doubtful, before offering it to the jury. If im- 
properly rejected by the Court, the party injured 
has his remedy in the revising Court. 

From the general terms used in propounding the 
question, it was right to reject it. But, had the de- 
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fendants said to the Court, “ We wish to prove, by 
this witness, that when the demand he has proven, 
was made, we said in reply, show us by what autho- 
rity, you make the demand; or, that you are autho- 
rised to make it, and we will deliver the property;” or 
any such like qualification of the refusal, there could 
have been no question of the propriety and admissi- 
bility of such testimony. 

Having disposed of the first ground of error relied 
on, we will proceed to the examination of the se- 
cond. The substance of the second is, that the 
Court charged the jury, that refusal to deliver, was 
of itself, conversion in law. 

It is not shewn from the evidence, that the defen- 
dants obtained the possession of the property sued 
for, tortiously. So far from it, their possession seems 
to have been legal. But, if this were not the case, 
we have seen, in the preceding authorities, that a 
refusal is, at most, only the evidence of conversion. 
An unqualified refusal, in the opinion of Mr. Justice 
Best, would be incontrovertible evidence of conver- 
sion. Strong, however, as his language is, it stops 
short of making the refusal, per se, a conversion. 

The defendant in error, for the purpose of sustain- 
ing the charge af the Court, on this point, has refer- 
red us to Saunders on Pleading and Evidence, 2d vol. 
page 413, where there is a reference to Baldwin vs 


Cole* in which Lord Holt said, “that the denial of 4-214 


goods to him who has a right to demand them, is an 

actual conversion, and not evidence of it merely ; 

for, what is a conversion, but assuming upon oneself 

the property in, and the right of disposing of anoth- 
5S. & p. 50 











CASES DETERMINED 








DENT & CADE US CHILES, adm’r. 





er’s goods; and, whoever detains another man’s 
goods, without cause, takes on himself the right of 
disposing of them.” 

We have no opportunity of examining the case in 
6th Modern Reps. and can not derive any advantage 
from any peculiarity of circumstances in the case to 
which his lordship applied the rule of law as laid 
down by him. But, it may be inferred from Saun- 
ders’s notice of the case, that the qualification, ac- 
companying the refusal, was not a sufficient excuse 
in law, for non-delivery, and the refusal would cer- 
tainly be evidence, strong and conclusive, in the ab- 
sence of all other testimony of a conversion. 

The opinion of Lord Holt, is subject to many ex- 
ceptions, it seems to me, independent of its being 
wholly unsupported by other authority. It con- 
founds cause and consequence—the evidence of a 
fact with the fact itself. It assumes that the per- 
son demanding the property is always duly autho- 
rised to make such demand, and that the person in 
possession, is always bound to know the rightful 
owner. But to show the fallacy of the rule as laid 
down, it is only necessary to revert to the conclusion 
of the sylogistic reasoning of that opinion,’ and 
enough will be found, in a parenthesis to subvert the 
whole argument. 

After laying down the rule, that refusal is conver- 
sion, itself, he adds, “ for what is conversion, but as- 
suming in one’s self. the property in, and right of dis- 
posing of, another’s goods?” He then makes the ap- 
plication: “and, whoever detains another man’s 
goods, (without cause,) takes on himself the right of 
disposing of them.” 'The words “ mtthout cause,” if 
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dropped from the sentence, would leave the rule, as 
laid down, to operate in every case of refusal, to the 
entire exclusion of every excuse recognised as a rea- 
sonable qualification to such a refusal, by the autho- 
rities we have beiore noticed. But, the retention of 
those words, in the parenthesis, (“ without cause,”) 
at once shows that testimony must be let in, to show 
the nature of that cause for detaining the property, 
when demanded: and, if so, refusal is not conver- 
sion, but only the evidence of it. I, therefore come 
to the conclusion, that the dicta of Lord Holt, can 
not be regarded as of sufficient weight to overturn all 
the other authorities, on this subject; and that it 
must have been intended to be confined to some 
strongly marked, and peculiar features, in the case 
that gave it birth. 

It appears from the statement filed by consent of 
parties, that the record does not contain all the testi- 
mony. ‘There may have been much contradictory 
evidence, balancing between a rightful and a torti- 
ous possession, in the defendants; and, in such a 
case, it would have been the peculiar and appropri- 
ate province of the jury, to determine which it was. 
If the possession was legal, many qualifications toa 
refusal may be imagined, that would have rebutted 
the presumption of conversion. 

The charge of the Court would have excluded 
from the consideration of the jury, every circum- 
stance of excuse for the non-delivery, that might have 
been offered. 

The correct rule of law, we believe to be, that an 
absolute refusal creates an inference in law, that 
there has been a conversion. ‘That, if there is a rea- 
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sonable qualification, founded in truth, of the refu- 
sal, the presumption of conversion does not follow ; 
and, that the jury must judge of the reasonableness 
and truth of such qualification. These qualifica- 
tions are all predicated on a legal possession of the 
property in the defendant, not coupled with right of 
property. If the possession is tortious, the wrong- 
doer is not entitled to offer such excuses. 

We are, therefore, of opinion, that, on the last 
point made by the counsel for the plaintiff in error, 
the judgment must be reversed and the cause re- 
manded. 
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1. A decree ascertaining the amount of a distributive share in 
an estate, and giving judgment thereon, can not be entered, 
nunc pro lunc, upon proceedings had upon the final settlement 
of an estate, prior to the passage of the act of 1832.* 

2.A judgment against executors, for a legacy or distributive 
share of a feme covert, in an estate, rendered, on proceedings, 
in the name of the husband alone, is erroneous. 


In error to the Orphans’ Court of the county of 
Montgomery. 

This was a judgment, or decree of the Orphans’ 
Court of Montgomery, rendered by that Court a- 
gainst Thomason and Haynes, executors of the last 
will and testament of John B. Blackwell, had upon 
a final settlement of that estate on the eleventh day 
of December, one thousand eight hundred and _thir- 
ty. —The entry of the judgment, or decree, was in 
the following terms. 

“Saturday, 11th December, 1830—Court met 
pursuant to adjournment. This day the Court pro- 
ceeded to the final settlement of the estate of John 
B. Blackwell, deceased, when after auditing, allow- 
ing and rejecting the claims, as exhibited against 
said estate—it appears to the satisfaction of the 
Court, that said estate is solvent; and it also ap- 
pears in the said settlement that there remains in 
the hands of the executors, the sum of one thousand 
and nineteen dollars and twenty-four and three 


*Aikin’s Digest, 252, §39. 
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fourth cents after paying all the demands as audit- 
ted and allowed by said Court.” 

Upon this entry, a judgment, zune pro tunc, was 
rendered on the twenty-second day of August, one 
thousand eight hundred and thirty-one, in the words 
following: 

“Stated Orphans’ Court, begun and held on the 
third Monday in August, one thousand eight hun- 
dred and thirty-one, being the twenty-second , day of 
said month, before the Honorable Nimrod E. Benson, 
judge. 

“This day came William D. Meneese, the husband 
of Henrietta Meneese, who was the daughter of 
John B. Blackwell deceased, and thereby entitled to 
a legacy from his estate—It is therefore ordered by 
the Court, that Thomas Haynes and John Thoma- 
son, executors of the said John B. Blackwell deceas- 
ed, pay to the said William D. Meneese, the sum of 
three hundred and thirty nine dollars and seventy- 
three and three-fourth cents—the legacy coming to 
his said wife: and the order be entered as on the 
eleventh.day of December, one thousand eight hun- 
dred and thirty.” 

To reverse this decree or judgment, the said ex- 
ecutors took a writ of error to this Court, and it was 
contended for the plaintiffs, that the judgment was 
erroneous in that it was an ez parte proceeding, en- 
tered without evidence of the situation of the estate, 
or of the right of the distributee to a share in the es- 
tate : and it was said that even though the anterior 
proceedings had been proper, they did not show any 
claim of, or judgment in favor of the defendant in 
error; and so no decree nunc pro tunc could be en- 
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tered upon an informal or irregular judgment enter- 
ed inter alia partes. 


Argued by Geldthwaite, for plaintiffs in error. 
Wilson, contra. 


THORNTON, J.—This case is brought into this 
Court, by writ of error from the Orphans’ Court of 
Montgomery County, toa judgment of said Court, 
in favor of, the defendant—the record of which is as 
follows—stated Orphans’ Court, begun and held on 
the the third Monday of August, one thousand. eight 
hundred and thirty-one, &c. “'This day came Wil- 
liam D. Meneese, the husband of Henrietta Meneese, 
who was the daughter of John B. Blackwell, de- 
ceased, and thereby entitled to a legacy from his es- 
tate. It is, therefore ordered, that ‘Thomas Haynes 
and John Thomason, executors of the said Black- 
well, deceased, pay to the said William D. Meneese, 
the sum of three hundred and thirty-nine dollars and 
seventy-four and three fourth cents, the legacy com- 
ing to his said wife; and the order be entered, as on 
the 11th day of December, 1830.” 

This judgment is what is denominated technically 
a “nunc pro tunc judgment” and will be presumed 
to have been made upon such grounds asthe law 
authorises, so far as that feature of it is concerned. 
Asa judgment of the Court, then of the eleventh 
day of December, one thousand eight hundred and 
thirty, it must be taken in connection with, and as a 
sequal of proceedings then had; and the record 
shows that on that day, by virtue of due notice ac- 
cording to law, all the parties concerned in the final 
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settlement of the said Blackwell, deceased, were in 
Court, and the following judgment pronounced : 

“This day the Court proceeded to the final settle- 
ment of the estate of John B. Blackwell, deceased; 
when, after auditing, allowing and rejecting the 
claims, as exhibited against said estate—it appears, 
to the satisfaction of the Court, that said estate is sol- 
vent; and it also appears in said settlement, that 
there remains in the hands of the executors, the sum 
of one thousand nineteen dollars and twenty-four 
and three-fourth cents, after paying all the demands, 
as audited and allowed by said Court.” 

Unless the xunc pro tunc judgment, which is here 
sought to bereversed, can be attached as a sequel to 
the above recited proceeding, there is nothing to sus- 
tain it whatever. At the time this judgment was 
pronounced, there was no law which authorised or 
directed that the decree or judgment of the Orphans’ 
Court, upon final settlement of estates, should assess, 
and insert in said decree or judgment, the amount of 
each distributive share of the estate remaining on 
hand, as ascertained by the said final settlement.— 
The act making such requisition did not pass until 
eighteen hundred and thirty-two. Prior to that, by 
act of eighteen hundred and thirty, all decrees of final 
settlements were given the force and effect of judg- 
ments, and executions allowed to issue thereon, for 
the collection of the distributive amounts. As, how- 
ever, this act did not require a separate assessment 
to each distributee, it was found wholly ineffectual, 
and the act of eighteen hundred and _ thirty-two, 
above mentioned, supplied its deficiencies. At. the 
time of this judgment, not even a distributive share 
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ration of e:ghteen months fiom granting letters, and 
before final settlement of the estate, executors or ad- 
ministrators might be ruled to distribution, upon a 
condition in their favor, that refunding bond were 
executed to them: and after final settlement, with- 
out any such condition. Tf this jadgment be suppos- 
ed to have been rendered as upon such petition, and 
that formality be dispensed with,—as it wppears tbat 
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the parties were on that day, all pre 
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Sendant, for a legacy to his 2v/e; who, from the juds- 
ment itself, apnears to have been the legatce 
i 
Whether the amount decreed be intended, as I 
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yet it is fatally erroneous; being in frvor ef the de- 


the remainder, ascertained to have been in the 
of the plaintiffs upon the final settlement; or, as 
its language purports, asa speciic bequest by th 
will of her father, in either cease, in anv mode of its 
recovery by law, her interest in the matter world 
make it necessary, that Hearietta Meneese should be 
a party with her husband in the sui 


Therefore, let the case be revers 
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ISAACS AND BAGLEY YS THE JUDGE OF THE COUNTY 
COURT OF JEFFERSON. 


1. Judgment in a bastardy case, that “lefendant pay not exceed- 
tng fifty dollars,” &c, sustained by no evidence of a bond hay- 
ing been executed, except the mere testimony, of the clerk, 
that none could be found in the office, but that defendant's 
surety said they had executed one—held not to authorise an 
execution. 

. The power of Courts to quash irregular executions is not li- 
mited to periods prior to their return; but such executions 
may be quashed after their return, especially if they still 
have virtue. 


ih) 


Error to the County Court of Jefferson County. 

This case aruse on a motion submitted to the 
Court below, for the quashing of an execution: and 
it was sail, in support thereof, in that Court, that the 
sum: should be quashed— 

! #rst—Because there was no judgment to support 
the same. 

Secoudly—Because there was no order, warrant, 
cecree or bond, having the force or cfiect of a judg- 
ment; or any other proceeding remaining of record 
in that Court, of authority to sustain an execution. 

t hirdlj—Because of no proceeding of record in 
that Court, showing that the defendants in execu- 
tion were, at any time, parties to a judgment, order, 
or decree, authorising an execution. 

Then the plaintiff in executicn, to sustain the 
same, produced an executiun in the following words, 
to wit— 
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“The State of Alabama. 
“'Po the sheriff of Jefferson County—Greeting. 
“We command you, that of the goods and chat- 
tels, lands and tenements of Elijah Isaacs, and Isaiah 


4 Bagley, late of your County, you cause to be made 
- | the sum of fifty dollars, which has accrued to, and 
’ is due to Peter Walker, Judge of the County Court 
' of Jefferson County—whereof the said Elijah Isaacs 
' and Isaiah Bagley, are convicted, as appears to us, 
. by a bond remaining in the office of the clerk of 
: said Court, bearing date the seventh day of January, 
one thousand eight hundred and twenty-three; and 


also, the sum of one dollar and twelve and a half 
cents, costs—and have the said sum of fifty dollars 
and costs, before the judge of said Court, at a Coun- 
ty Court, to be held for said County, on the fourth 
: Monday in August, instant, to render to said judge 
and his successors in office; and have you then and 
there this writ. Witness, H. W. Goyne, clerk of 
said Court, at office, this fourth day of August, one 
thousand eight hundred and thirty-one. 
“H.W. Goyne, Clerk.” 

“Tssued, 4th August, 1831.” 

[Endorsed.|] “ Peter Walker, Judge of the Coun- 
ty Court, use, &c. vs Elijah Isaacs and Isaiah Bag- 
ley—Curtailment, fifty dollars; costs, one dollar 
twelve anda half cents. Received, 4th August, 
1831. Will. A. Scott, sheriff. Levied, 8th Aug. 1831, 
on one sorrel mare and colt, as the property of Isaiah 
Bagley, to be sold on Saturday, the 20th August, in- 
stant—Gave bond, with William Bagley security, 
for delivery of the same.—Bond forfeited, and here- 
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with returned, 22d August, 1831. Will. A. Scott, 
sheriff, by his deputy, J. B. Nabours.” 

The record on which this execution had issued, 
was as follows: 

“Record. State vs Elijah Isaacs. Sally Early, 
Pro. This day came the parties, by their attornies, 
and thereupon came a jury, to wit, [naming them, | 
who, being empannelled, tried and sworn, well and 
truly to try the issue—the State of Alabama against 
said Isaacs, for bastardy—returned the following 
verdict: We, the jurors, do find, that the defendant 
is the father of the child alleged to him, by the said 
Sally Early. It is, therefore, considered by the Court, 
that the defendant pay not exceeding the sum of fifty 
dollars, yearly, for the term of ten years, towards 
the support, and maintenance and education of the 
said child ; ana that the said Elijah Isaacs give bond 
and security for the due and faithful payment of said 
sum of money, to this Court; and that he be in cus- 
tody of the sheriff, until he comply with the judg- 
ment of said Cuurt.” 

Harrison W. Goyne, the clerk of the said County 
Court, at the time the said execution issued, was 
then examined, as a witness in the cause; and he 
testified, that he had searched several times in his 
office, diligently, and that the above record was all 
that could be found in his office: that no bond could 
be found; but that Bagley told witness, that he, 
Bagley, had entered into a bond, as the security of 
said Isaacs, for the support and maintenance of said 
bastard child. 

Hugh Morrow, a deputy of a former clerk, was al- 
so examined in the case; and he testified, that he, 
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together with the principal clerk, had examined the 
office, in one thousand eight hundred and twenty-se- 
ven, but found no record or bond in said cause, ex- 
cept the entry above shewn. 

The County Court overruled the motion to quash, 
and for so refusing to sustain the motion, and for per- 
mitting parol testimony to be produced, as to the 
execution of the bond, the said plaintifis filed their 
exceptions. 

The plaintiff, for assignments of error in this Court, 
alleged 

1. That the Court below erred, in refusing to quash 
the execution. 

2. That the Court below erred, in admitting pa- 





rol testimony of the existence of the bond. 

And it was contended, by Peck, for the plaintiff in 
error— 

fF arst—That the execution had nothing to sustain 
it. Because, if the evidence of the record was to 
be taken as a judgment, it was too uncertain. No 
definite sum was fixed, and it might have varied 
from one dollar to fifty dollars. The judge could 
not have exceeded the fifty dollars, but it was his 
duty to establish a definite amount. 

Secondly—That there was no evidence of a bond 
having been executed: and, at best, parol evidence 
of its loss, was not admissible, till evidence was first 
produced, of its original execution. 


SAFFOLD, J—In the Court below, the plain- 
tiffs in error moved, on notice previously given, to 
quash an execution, purporting to have issued against 
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them on a bond, taken in a case of bastardy, prose- 
cuted under the statute. 

Several grounds were relied on in support of the 
motion to quash; the effect of all which was, that 
there was no record or proceedings in the office from 
which the execution issued, sufficient to authorise it. 

On the hearing, the motion was overruled, at the 
cost of the defendants in execution. <A bill of excep- 
tions then taken, shows the record and other evi- 
dence, on which the decision was made; the mate- 
rial parts of which are, in substance, as follow : 

The plaintiffs in execution produced an execution 
from the clerk of the County Court, dated the 4th of 
August, eighteen hundred and thirty-one, which had 
issued against defendants for 50 dollars, in favor of the 
Judge of said Court, of which sum it was stated they 
were convicted, as appeared by a bond remaining in 
the office of the clerk of said Court, bearing date in 
January, eighteen hundred and twenty-three. On 
this fi. fa.a levy on personal property appears to 
have been made, adelivery bond taken, and the same 
returned, by the sheriff, forfetted on the twenty-se- 
cond of August, eighteen hundred and _ thirty-one, 
which was also the date of the notice of this motion. 

The plaintiffs in execution then produced a record of 
the same Court of January term, eighteen hundred 
and twenty-three, which shewed the trial by jury of 
an issue of bastardy, between the State and Elijah 
Isaacs, prosecuted by Sally Early, and a verdict 
convicting Isaacs of being the father of the child, 
as alleged by the prosecution. 

On this conviction, it appears the Court gave judg- 
ment that the defendant should “pay not exceeding 
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the sum of fifty dollars, yearly, for the term of ten 
years,” for the benefit of the child, and should give 
bond and security for the payment to the Judge of 
that Court, and remain in custody until he complied. 

Then the parol evidence of the clerk and deputy 
clerk of the same Court was iatroduced, stating, that 
on repeated diligent examinations of the office, be- 
fore, and at the time of the issuance of the execution, 
no bond, or other record, than as above stated, was 
to be found; but that Bagley had told the clerk that 
he had entered into a bond as the security of Isaacs, 
for the support and maintenance of the child. Bag- 
ley objected to the competency of parol evidence to 
establish the execution of the bond. 

This was all the evidence before the Court, when 
the motion to quash was overruled. 

The refusal of the Court, to set aside the execu- 
tion, is assigned for error. 

From the state of the record, as shewn, the issu- 
ance of the execution was confessedly illegal, and 
the process irregular. Had the earlier proceedings 
in the cause been regular, the execution could have 
issued only on the bond, which the imputed father 
and his security were required to give, pursuant to 
the judgment of the Court. But here was no evi- 
dence of any grade, shewing the tenor and effect of 
any such bond; nor was there any competent evi- 
dence of the existence, at any time, of any bond, in- 
tended for this purpose. 

It is true, that Bagley is shewn to have sazd to one 
of the clerks, that he had entered into such bond, as 
the security of Isaacs; but this evidence, on account 
of its grade, and uncertainty in the description of 
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the instrument, as well as the objection, that it was 
an admission of one only of the obligors, was clear- 
ly inadmissible, in a proceeding of this nature. A 
farther diiliculty in the establishment of the bond, 
was, that the statute required one which was to 
have the force and effect of the judgment, under 
which it was to have been given; and the judgment 
itself, was defective, in not ascertaining the sum in 
which the accused was condemned. 

Instead of condemning him to the payment of 
some certain annual sum, which did not exceed fif- 
ty dollars, the judgment was for an indefinite amount; 
consequently, it was, at least, extremely doubtful, if 
any valid bond could have been given, under the 
judgment. But, it is unnecessary to press this inqui- 
ry, as there was no sufficient shewing, that, in fact, 
any bond was given; and consequently there could 
have been no legal foundation, for the execution. 

But, it is contended, that the execution having 
been returned, the Court then had no power over it, 
sufficient to quash, or set it aside. ‘There scenis to 
be no difference, as respects the power of the Court 
to quash executions, whether returned or not—espe- 
cially if they still have virtue, as the foundation for 
further proceedings—as in this case. Here, the fu- 
ture proceedings on the forfeited bond, must have re- 
ference to the execution, under which it was taken; 
so that the reason and necessity of the action of the 
Court, upon it, were no less than before its return; 
and no less than if it had been returned with the 
money made upon it, and the motion to quash had 
been with a view to have the money restored to the 
defendant. 
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In the case of Brand vs Mears, a testatum fieris sem ®: 
facias, was set aside after it had been executed, for 
the irregularity, that no original fi. fa. had previous- 
ly issued, to warrant it. 
In 2d Dualap’s Practice, (p. 773,) it is said, that 
“If a writ of execution be irregular, the defendant 
may move the Court to set it aside, and discharge 
him out of custody, if taken on a ca. sa.: or, that 
the goods or money levied ona /. fa.,may be re- 
stored to him.” 
The same principle was recognised by this Court, 
in the case of Creighton vs Denby,” and, in this lat- ’Ala Rep: 
ter case, the judgment of the Circuit Court, refus-~ 
ing the motion, was reversed, and the execution here 
quashed. 
In the case before us, the substratum being insufli- 
cient, the superstructure must fall. The judgment 
below must be reversed, and the execution be quash- 
ed by the judgment of this Court. 
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1. The acknowledgment, (properly certified,) of the execution 
of a deed, before a foreign notary, without registration here, 
would be sufficient to authorise its reception, in evidence, 
under the acts of 1803, and 1812.* 

2. Parol or extrinsic evidence, is admissible to establish the 
consideration of a deed, provided it be not incompatible with 
the consideration expressed in the deed itself. 

3. A witness, testifying in chief, should furnish facts, from which 
his opinion or belief of a matter is drawn; but this Court will 
not draw inferences, that this rule has been departed from, 
where the bill of exceptions does not show a state of things 
to authorise it. 

4. It seems, that notice, either actual or constructive, is not ne- 
cessary to be traced to the purchaser of real estate, at a Mar- 
shal’s or shesiff’s sale, in order to protect a stranger, under 
a bona fide out-standing, anterior title, derived from the debt- 
or. 

5. Actual notice of a bona fide anterior out-standing title, deriv- 
ed from adebtor, is good, if exhibited to a purchaser of real © 
estate, at the time of a sale thereof. 

6. Where real estate was sold, as the property of a debtor, by a 
Marshal, under execution, and, at the time of the sale, a deed, 
purporting to express valuable consideration and be bona fide, 
was exhibted, executed by the debtor, long anterior to the 
judgment under which the execution issued, and containing 
an acknowledgment before, and certificate by a foreign nota- 
ry, it was held, that the time and manner of the notice to the 
purchaser, was sufficient to protect the out-standing title. 


This action was trespass to try titles, in Mobile 
Circuit Court ; and was prosecuted by John B. 'Toul- 


*Aikin’s Digest, p. 88, §1; p. 89, §7,8. 
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min, against John Austin, for the recovery of a lot of 
land, in the city of Mobile. 

Under the plea of not guilty, a verdict was ren- 
dered in favor of the defendant; and the plaintiff, 
having taken exception to the opinion of the Court, 
in sundry particulars, removed the cause here, by 
writ of error. 

The plaintiff, to shew his right to recover, offered 
and read in evidence, the record of a suit, determined 
between Philip Allen against Thomas C. Butler, ju- 
nior, in the District Court of the United States, for 
Alabama; under which, by execution, also produc- 
ed in evidence, the lot of land in controversy had 
been sold, and purchased by the plaintiff; and he 
produced, likewise, the marshal’s deed for the same, 
conveying the title to him, as the purchaser. The 
plaintiff then gave evidence of the fact, that the said 
Thomas C. Butler, jr. held the lot of land, by deed 
from John Forbes & Co., and was in possession 
some time previous to the judgment being rendered. 
Further, that Austin, the defendant to this action, 
Was in possession, at the time the action was com- 
menced. 

The defendant, in his defence, offered and read to 
the jury, in evidence, a deed from Thomas C. But- 
ler, junior, to Thomas C. Butler, senior, of the lot of 
land in question, and which was conveyed to him, as 
trustee for Jane Ann Butler. ‘This deed was dated 
on the sixth day of November, one thousand eight 
hundred and eighteen, and had, attached, a regular 
certificate of acknowledgment, before a notary pub- 
lic of the city of New York, dated the fifteenth day 
of February, one thousand eight hundred and nine- 
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teen; and a memorandum of registration, dated the 
second day of April, one thousand eight hundred 
and nineteen. 

The defendant also gave in evidence, articles of 
marriage settlement, entered into between Thomas 
C. Butler, jr., Jane A. Jones, (afterwards Mrs. But- 
ler,) and William Jones and Seaborn Jones, dated 
April the twenty-second, one thousand eight hun- 
dred and thirteen, and conveying to, and settling up- 
on the said Jane, all and singular, her real and per- 
sonal estate, to her own separate use: and which al- 
so had annexed, a memorandum of registration, dat- 
ed the third day of May, one thousand eight hundred 
and thirteen. Defendant proved, also, that Seaborn 
Jones, one of the trustees in said deed, had died, and 
that Thomas C. Butler, sr. had been appointed a 
trustee to said marriage articles, in his stead: that 
Thomas C. Butler, junior travelled through the 
State of Georgia, where the marriage settlement 
was executed, on his way from New York, to the 
city of Mobile; and carried with him, from New 
York to Mobile, a large sum of money believed and 
understood to have been part of Mrs. Butler’s sepa- 
rate property. ‘That Thomas C. Butler, jr. usual- 
ly employed the trust funds, in the purchase of stocks, 
and kept a separate account of the dividends: and 
that a house-frame had been sent out from New 
York, as the property of the trustee, and erected on 
the lot in controversy. 

The defendant also furnished evidence, showing, 
that at the time of the sale of the lot, and the pur- 
chase by the plaintiff, the marriage articles were ex- 
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hibited to all persons present; and notice given, that 
the lot was claimed for Mrs. Butler. 

The plaintiff objected to all these several items of 
evidence, offered by the defendant; but the objec- 
tion was overruled by the Court——No evidence be- 
ing adduced, of the execution of the deed, from 'Tho- 
mas ©. Butler, jr., to Thomas C. Butler, sr., other 
than that contained in the acknowledgment, as con- 
tained in the certificate which accompanied it. 

The Court below instructed the jury— 

First—That the proper inquiry was, not whether 
Mrs. Butler had a title in the lot of land in dispute, 
secured in due legal form, but, whether Thomas C. 
Butler, jr. had, dona fide, and for valuable conside- 
ration, parted with his estate in it, anterior to the 
rendition of the judgment, under which the plaintiff 
sought to deduce title: that if, at that time, or at 
any time subsequently, 'Thomas C. Butler jr. had not 
an estate in the lot, then the plaintiff could not re- 
cover. 

Secondly—That, if the plaintiff was a purchaser, 
without notice of any pre-existing conveyance by 
the said Thomas C. Butler, jr., then the title of the 
plaintiff would be paramount to that of any pur- 
chaser, junior, in point of time, to that of the plain- 
tiff: but, that it was not indispensable to the legal 
operation of a prior deed, that it should be register- 
ed; that actual notice was tantamount to registra- 
tion, and would supply its place; and, that the cir- 
cumstance of the plaintiff’s being a purchaser, at a 
marshal’s sale, under an execution, did not make re- 
gistration essential—if he had actual notice, that the 
title had passed from Thomas C. Butler, jr. 
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Thirdily—W ith regard to the consideration neces- 
sary to support the deed, from ‘Thomas C. Butler, jr. 
to Thomas C. Butler, sr—tlnat, if 'Thomas C. Butler, 
sr. was the trustee of the separate estate of Mrs. 
Butler, as such, he had, the right to receive the pro- 
fits and monies of the trust estate: and that, if the lot 
and improvements then in controversy, were paid 
for, out of the separate estate of Mrs. Butler, for that 
purpose appropriated, by the said 'Thomas C. Butler, 
jr. and which should have passed into the hands of 
her said trustee, then there was a suflicient conside- 
ration to support the deed. And, farther—if 'Tho- 
mas C. Butler, jr. was indebted to Thomas C. But- 
ler, sr., as trustee of Mrs. Butler’s estate, or, had ap- 
propriated to his own use, the money or property of 
her separate estate—the legal right to which was in 
her said trustee—and, because of such indebtedness, 
or appropriation, conveyed the lot, with its appurte- 
nances, to the said trustee, in satisfaction thereof— 
then the consideration, was adequate, in law, to sus- 
tain the deed. And, though Mrs. Butler might be 
compelled to resort to equity, to force her trustee to 
declare the trusts of the deed, the plaintiff, in the 
present controversy, was not, thereby, benefitted. 

The plaintiff now assigned as error, the decision 
of the Court, as above expressed. And it was con- 
tended— | 

First—That the admission of the deed was error, 
because it could only be admissible, in testimony, 
under one, of two statutes of this State, passed in 
one thousand eight hundred and three, and one thou- 
sand eight hundred and twelve:* and, it’ was said, 





“Aikin’s Digest, page 88, §1; page 89, §7.—Rerorrer. 
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that neither of these statutes, contemplated certifi- 
cates by foreign officers, but confined such certificates 
to certain known officers of this State. 

And, it was further insisted, that the correctness 
of this position was shewn by the second section of 
the act of one thousand eight hundred and thirteen,* 
which prescribes the manner in which conveyances, 
made out of the State, should be admitted to record: 
this last, providing that such might be admitted to 
record, not in evidence, there being a wide distinction. 
That the genuineness of certificates taken out of the 
State, could not be tested. 

Secondly—That the only evidence admitted, of the 
property being purchased out of Mrs. Butler’s sepa- 
rate estate, was the mere belief of a witness: and it 
was said that the mere belief of one, might be ho- 
nest, yet not legal evidence, because the source of 
such belief might be false. 

Thirdly—That the deed, from Butler jr. to But- 
ler, sr., Was void—4 Kent’s Com. 305. 

1. It contained no declaration of the trusts. 2. It 
did not follow the marriage articles. 3. By them, 
Butler. jr. had a life estate in the property, of which 
he could not divest himself, as against his creditors. 
4. By investing his wife with the absolute estate in 
fee, he defeated his creditors of his life-interest.— 
And so, for these reasons, the Court erred, in ruling, 
that the appropriation was valid and effectual. 

Fourthly—That the mere exhibition of the claim, 
on the day of the sale, would not be sufficient no- 
tice—2 Bin. 40. ‘That such a rule would cause a 


sudden sale, to the sacrifice of the property ; because 
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no one, at the moment of such exhibition, could in- 
vestigate the claim, or the deed, on which it was 
founded, and test its validity—the consequence of 
which would be, that prudent persons would refuse 
to purchase, and the property be sacrificed. That 
notice, as alluded to in one statute, should be some- 
thing more than mere floating rumor or assertion, of 
claim.—1 Rand. 241; 2 Nott & M’Cord, 105. 

But, it was said, for the defendant, that the only 
inquiry was, whether the plaintiff was a purchaser 
without notice; and it was contended that the notice 
was good—a certified copy of the deed being read 
at the time of the sale; and that was notice enough 
to put a buyer upon the inquiry. That the entire 
proof was before the jury, and if they found, that 
Toulmin had notice, from all the circumstances, of a 
pre-existing deed, it was sufficient. That, as to the 
belief of the wetness, who testified in reference to the 
purchase of the property in contest, out of Mrs. But- 
ler’s separate estate, this Court could not enquire 
farther than the bill of exceptions; and it could not 
be inferred, therefrom, that the Court below admit- 
ted the mere belief, or hearsay of the witness, to go 
to the jury, as evidence. ‘That the validity of the 
deed, if tested by the insolvency of Butler jr. was 
apparent, because he had as good right to prefer 
Butler, sr., as any other creditor. And, that the 
plaintiff should have recovered on the strength of 
his own title. 


Argued by Goldttvaite, for the plaintiff in error. 
Elhott, contra. 
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THORNTON, J.—'Lhis cause, which was tres- 
pass to try titles, comes up, ona bill of exceptions, 
taken during the trial, by the nlnintif in error, who 
was also ihe plaintiff below: and the error assign- 
ed is, in the admission of certain lestimony, set forth 

an r in the mstructions gi+ 





in the bill of exceptions 
ven to the jury, thereon. 

By the bill of exceptions, it appears that the 
plaintiff claimed title as a purchaser at the sale of 
the marshal of the Swathi District of Alabama, 
by virtue of an execution to him directed, in favor 
of one Philip Allen, as the estate of one Thomas C. 
emgage 


APULILL, jh., WHO Was in posst ssion of the lot in ques- 
tion, (having previously obtained a deed from Joan 


Forbes & Co.,) at the date of the said judgment. 
It also appeeen from the bill of exceptions, that 


4 4 


the defendant, Austin, was in possession of the pre- 
mises, at the time of the commencement of this ac- 
tion, by the plaintiil. It does not appear, however, 
that Butler, the defendant in the execution, was in 
possession, at the time of the marshal’s sale; or that 
the defendant in this action, was put into the posses- 
sion, by the said Butler. For aught that appears, 
the defendant may be a tenant, under Thomas C, 
Butler, sr., whose title to the property he sets up, 
against the present plaintiil. 

If the fact had been apparent, that the defendant 
in this action came into the possession of the premi- 
ses, after the sale and purchase by the plaintiff, in 
virtue of any contract with the debtor, Butler 
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he, Butler, could not, himself, if the action had been 
brought against him, resist, in any manner, the reco- 
Os. & p. 
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very of the plaintiff, so conld not the present defen- 
dant, claiming under him. For which principics, see 
ctan.B. 3d Caine’s Reports, 188, and Jackson vs Harder 

But, as this relation of parties does not appear, 
from the record, to exist, the principles alluded to, 
do not apply, and the defendant may take shelter 
under any out-standing title, which he can shew to 
subsist, better than that of the plaintiff. 

Having determined, then, that it was competent 
to the defendant, to set up an out-standing title, in 
opposition to the plaintiff’s recovery, let us proceed, 
according to the order suggested by the bill of ex- 
ceptions, to consider—First, the sufficiency of the 
evidence introduced, to maintain this alleged para- 
mount title; and, secondly, the legality of the in- 
structions, given upon that evidence. 

The paramount title, interposed by the defendant, 
was a deed of conveyance, bearing date the sixth of 
November, one thousand eight hundred and eighteen, 
purporting to have been executed by the debtor in 
the original judgment, Thomas C. Butler, jr., long 
anterior to the judgment, to satisfy which the premi- 
ses were sold. ‘This deed was executed in the city 
of New York, where the bargainor lived. It was 
attested by two witnesses, and purports to be certi- 
fied under the hand and notarial seal of Dan’! Keese, 
notary public of the.city of New York. There is 

endorsed on the said deed, in addition to the said no- 
tarial authentication, the following words and fi- 
gures: “Rec'd in office, the 2d April, 1819—record- 
ed in book B, page 261. D. Duval, Dep. Reg.” 
The propriety of admitting this deed, thus certifi- 
ed by the notary public of New York, to be read as 
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evidence, on the trial, depends upon the construction 
of two acts i part materta—one of one thousand 
eight hundred and three, entitled “ an act respecting 
conveyances,” and the other of one thousand eight 
hundred and twelve, entitled “an act to amend an 
act, respecting conveyances,” 

Notwithstanding the ingenious argument of the 
plainti’s counsel, to distinguish between a certifi- 
cate of acknow!cdgment, made by an officer of the 
State, as authorised by the first section of the first 
act, and that made by a foreign notary, in the case 
provided for by the second section of the last men- 
tioned act—I feel constrained, so to construe those 
acts, as to give equal force and validity to either 
mode of proof. 

The first act declares, in its first section, after spe- 
cifying before whom the proof or acknowledgment 
shall be made: that if a certificate of such acknow- 
ledgement or proof, shall be written upon or under 
the said deed, and be signed, &c., then every such 
deed or conveyance, so acknowledged or proved and 
certified, shall be received in evidence, in any Court 
of this territory, asif the same were then and there 
produced and proved. ‘Mhis sretion relates to con- 
veyances, to and from citizens of the then territory. 

In section four, of the same act, reference is had to 
the convenience of the citizen, by providing a differ- 
ent mode of proof, in case of absent conveyors; 
and after designating several functionaries, residing 
in other States, before whom proof may be made, de- 
clares that such proof or acknowledgment, so certi- 
fied, shall be as good and effectual as if made before, 
and certified by one of the judges of the Supreme 
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Court of the territory. ‘That is, such deed may be 
admitted to record in the proper oflice, and, whenev- 
er needed, may be read as evidence, in any Court in 
the territory. 

The second section of the amendatory act, I con- 
sider as only consulting the convenience of the citizen 
still farther, by adding the notary public to the list 
of those functionaries, who were, by previous provi- 
sions of law, authorised to take and certify the proof 
of conveyances, leaving the efiect the same as be- 
fore. 

That the deed might have been properly admitted 
to record, upon this notarial certificate, is not denied, 
and it would seem strange indeed, that, through the 
mere medium of registration, a party could make 
that testimony, which, otherwise, could not be 
heard. 

The next and only remaining portion of thie testi- 
mony, admitted and objected to, which, according 
to my view of the case, it is necessary to advert to, 
is that part which regards the consideration of the 
deed, the admission of which has just been consider- 
ed. ‘The deed purports, upon its face, to be in consi- 
deration of the sum of twelve hundred dollars, paid 
by the grantee, as trustee of Jane Ann Butler, to the 
grantor. 

It was urged in argument, by the counsel of the 
plaintiff, that the evidence adduced and admitted, 
touching the consideration of the deed, was illegal ; 
because it varied from the consideration on which 
the deed purports, on its face, to have been executed. 
Now, from my view of the testimoy, the parol! proof, 
concerning the consideration, was not contradictory 
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of the consideration expressed in the deed: and it is 

laid down, as a settled rule, that parol or extrinsic 

evidence, is competent to prove a consideration, pro- 

vided it be not incompatible with the consideration 

expressed in the instrument.* hoo i 
It is also urged, that it is apparent, from the bill 

of exceptions, that incompetent testimony was ad- 

mitted by the Court. ‘he portion of the bill of ex- 

ceptions relied upon, to maintain this allegation, is 


in the following words: “'The defendant also prov- 


ed, that Thomas C. Butler, jr. once came through 
the State of Georgia, the State where the marriage 


settlement was made, on his way from New York, 
to the city of Mobile, and brought with him from 
that State, to Mobile, a large sum of money, which 
the witness wnderstood and believed, was a part of 
Mrs. Butler’s s« Darrace ¢ state.” 

Now, it is readily admitted, that a witness, when 
testifying in chief, should always furnish the facts, on 
which his opineon or belief is founded; and that, if 
objected to, his opinions, abstracted trom the facts on 


} | 


which they are founded, will not be admitted in evi- 





dence—for his deductions may not be warranted; 
and the jury might deduce very difierent conclusions, 
upon pe same principles. ‘Lhe bill of exceptions, 

however, does not, to my mind, warrant the infer- 
. ence, that, either through inadvertance or otherwise, 
in this case, the naked understanding and belief of 


) 

: the witness, was obtruded upon the jury. 

i = If the witness had understood the fact, from-a 
source which made it ERG and had disclosed 

that source at the time, the draftsman of the bill of 





exceptions, in summing up the facts, might have 
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stated them there, and yet not have negatived that 
state of the case. 

It would be a departure from the uniform tenure 
of decisions in this Court, to indulge in inferences, 
favorable to the reversal of judgments, much more, 
in a case like this, where the infcrence we are called 
upon to draw, stands opposed by a host of contrary 
probabilitics. 

Then, with regard to the instructions or charge of 
the Court, to the jury, in this case, it seems to me, 
ihat the only error, if, indeed, there be any, is one of 
which the plaintiff can not be heard to complain— 
because it was in his favor rather than against him. 
I allude to the charge, which was, in substance, that 
if the plaintiff purchased at the marshal’s sale, with- 
out notice of the prior conveyance from ‘Thomas C. 
Butler, jr., to Thomas C. Butler, sr., then his title 
was paramount, &c. I feel strongly inclined to the 
opinion, that no notice, either actual or constructive, 
was necessary to be brought home to the plaintiff, 
in this case, in order to the protection of the defen- 
dant, under the title of ‘Thomas C. Butler, sr., provi- 
ded the said title or conveyance were not infected 
with fraud, the existence of which, or not, I think, 
was properly submitted to the determination of the 
jury, under all the circumstances of the case. 

The deed of conveyance, from the younger But- 
ler to the elder, on which the defendant relies, was 
executed in November, one thousand eight hundred 
and eighteen. By our laws, regulating the transfer 
of real property, all the right of the bargainor in the 
premises, was communicated to the bargainee. ‘The 
transference was complete. 
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Without any statute like that of registration, I 
would humbly inquire, whether a subsequent con- 
veyance, by the said Butier, to any other person, 


. 


the elder Butler, to the premises? I apprehend not. 


Would not the case be the same, if any creditor of 


the said Butler, jr., after his divestiture of all his in- 
terest, by a bona fide conveyance, were to levy, and 
sell the land, as the property of his debtor? In ei- 
ther case, nothing wouid be sold, and nothing bought. 

The common law rule is, “Nemo plus juris in alt- 
um transferre potest, quam apse habet.” 'Vhis doc- 
trine has, however, been invaded, to a certain 
extent, by the statutory enactments, which sound po- 
licy seemed to require, for the protection of innocent 
purchasers, from fraudulent vendors. ‘To efiect this 
purpose, alone, the act of one thousand eight hun- 
dred and eleven,* 
ter on how good or valuable consideration they may 
be founded, shali be void and of no effect, against a 
subseqnent dona fide purchaser, or mortgagee, for a 
valuable consideration, not having notice thereof, un- 
less recorded, Kc. 

It has been decided by this Court, in the case cit- 
ed at bar, Read and Avant, that, without registra- 
tion, all deeds, subject to the operation of this act, 
were valid, (nothing else preventing.) against the 
creditors of the grantor ; and I entertain the opinion, 
that they are valid, in the same way against a pur- 
chaser, at a marshal’s or sheriff’s sale—such a pur- 
chaser not being within the mischief intended to be 
remedied by the act. 





could, by any possibility, aflect the vested right of 


was enacted. It provides that all. 
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In corroboration of this conclusion, limiting the 
ot. Te a ee eo - o ees 
meaning ol the wora purenaser, as used in this act, 


> at 
fine 
I 


to such as purchase of the fraudulent vendor, 1 refer 


to the case of Helm vs Lyon’s hewrs,* where, under 
a statute, having the same object with ours, but 
more extensive in its operation, making the deed 


void, for want of registration, against creditors, as 
well as subsequent purchasers, without notice, it was 
held, that a purchaser, under exccution is not affect- 
ed, by notice of a mortgage, which was not record- 
It is 
not necessary, however, to decide this point, for, in 


ed, and was, therefore, void, as to creditors. 


4], ‘ ot) 4 ) fore rae 
Lilie GUCLWM /10LiCE WaS 
hinl- 

I 


apenas 


the case in hand, we consider, 


Nia 
ae) 


it the less 
pon the eve of 


given to the plaintiff, r do we 
sufficient, because of it 
the sale. It was yet in time to affect its only legiti- 
mate object. 
caped the blow. 

It has long been a settled rule in Chancery, touch- 
ing notice of prior equitable rights, that notice, either 
before the obtaining the title, or before payment of 
the consideration, is sufficient for the purpose of over- 


s being @iven 1 


The warning was in time to have es- 


reaching the legal title in the hands of a purchaser, 
in favor of the prior equity. 

By analogy, this notice may surely be considcred 
astimely. Nor do we consider the manner adopted 
in this instance, to give notice, as subject to objection. 
It was given, according to the hill of exceptions, to 
all persons present, by an exhibition of the deed, with 
the certificate of acknowledgment upon it. By vir- 
tue of that certificate, the grantee could claim its ad- 
mission into the records of the country; and if it had 
been put there, though entombed in the musty folio 
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lof, it would 
ks tan ee gumetiatiieen af tie medal 
nave vVveeil, Dy construction ot iaw, an etiectua nho- 


of the clerk, and never seen or hear« 


tice to ail the worid. 

Its actual presentation is, at least, a better notice 
than that which would, confessedly, have squared 
with the requisitions of the law. It was both no- 
tice and knowledge, of the prior sale. 

From this consideration of the cause, as presented 
by the bill of exceptions, we are of opinion that the 
judgment be affirmed. 
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M’GEE US ANDREW and WILEY EASTIS. 


1. Mere objection to the inieresi of a witness in the subject mat- 
ter of an action, will not render him incompelent—he not 
being interested in the event of the suit. 

2. In an action of trespass to try titles, by a purchaser at a she- 
riff’s sale, against tenants upon the premises, one of whom 
is the defendant in the execution, uuder which the purchase 
is made—a vendee to whom the defendant in execution has 
conveyed the premises, is a competent witness, on the part of 
the defendants, to prove that they are tenants under him. 
3.In a case where land is purchased at a slierifi’s sale, as the pro- 
perty of a defendant in execution, who, together with a slranger 
to the execulion, are in possession, and trespass to try title is 
brought by the purchaser, against the latter, the doctrine of 
estoppel does not apply, and the defendants, in the absence of 
fraud, may set up an out-standing title, by giving in evidence, 
adeed made to a vendee, by the defendant in execution, (be- 
fore the judgment against bim;) and thus, show that they are 
tenants under the prior purchaser. 

4, Where a title is obtained by a vendor, to premises sold, after 
his sale and conveyance, such title vests eo instanti in his ven- 
dee, and will inure to the use and benefit of the latter, 


In this case, Ralph M’Gee sued out a writ iu tres- 
pass to try titles, against Andrew Eastis, and Wiley 
Eastis, in the Circuit Court of Jefferson. 

The defendants plead not guilty, and on issue 
thereto, verdict and judgment were rendered for the 
defendants. During the progress of the trial below, 
the plaintiff filed a bill of exceptions to the opinion 
of the Court, on sundry points; and under those ex- 
ceptions, he prosecuted a writ of error. 

In support of his title to the premises in controver- 
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sy, the ‘plainti t produced, and read in evidence, an 
exemplication of a judgiuent reudered at the Octo- 
ber term, one thousend eight hundred and twenty- 
six, of the Circuit Court of Tuskaloosa, in favor of 
the Bank oi: Alabama, against Michael Beam and 
Andrew Eastis: and also en execution issued there- 
on, under which a sale of the premises had been ef- 
fected, and a title deed made to the plaintiff, as the 
purchaser—which title deed was also read in evi- 
dence. 

To the reading of this deed, however, the defen- 
dants, by their counsel, objected, because it did not. 
appear, except in the recital of the deed, that the 
sheriff had made the usua! advertisement. 

The plaintiff then proved that the defendants 
were in possession, at the time of action commenced; 
and established the value of the rents. 

The defendants relied ona title to the premises, 
in one William Eastis, and to that end, produced a 
deed, duly recorded, for the land in question, execut- 
ed by Andrew Eastis, one of the defendants, to the 
said William Eastis, on the seventh of November, 
one thousand eight hundred and twenty-five: to the 
reading of which the plaintiff objected, but which 
objection was overruled, and the deed permitted to 
be received as testimony. 

The defendants then proposed to prove, by the 
said William Eastis, that they were in possession of 
the land, as tenants under him, from the date of the 
said deed, until after the commencement of the suit. 
The plaintiff objected to the said William Eastis be- 
ing sworn, as a witness, on the ground of interest ; 
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but the Court did not sustain the objection, and Wil- 
liam Eastis gave testimony. 

Vhe plaintiff proved, thai tiie said Andrew Eas- 
tis purchased the premises in question of one Wil- 
liam Joulinson, in the year one thousand eight hun- 
dred and twenty-two, and took the bond of the lat- 
ter, jor tile: that some time thereatier, Johison be- 
ing deceased, to wit, on the third Monday in Novem- 
ber, one thousand eight hundred and twenty-six, the 
defendant, Andrew Eiastis, cbiained an order or de- 
cree from the Orphans’ Court oi Jetlerson County, 
whereby the adminisirators of the said Johnson 
were required to convey to said Andrew Eastis, the 
premises in question, which was done accordingly— 
said deed of conveyance being executed, in pursu- 
ance of the decree, on the thirteenth day of Decem- 
ber, one thousand eight hundred aud twenty-six. 

In reference to this evidence, the Court charged 
the jury—that if there were no fraud, the title con- 
veyed to Andrew Eastis, by the administrators, on 
the thirteenth day of December, one thousand eight 
hundred and twenty-six, by relation back to the said 
deed which Andrew Eastis had made, to the said 
William Eastis, in the year one thousand eight hun- 
dred and twenty-five, ¢0 izstanii, vested in William 
Eastis; and therefore the plaintiff could not reco- 
ver. 

The plaintiff here assigned for crror— 

First—That the Court below permitted the defen- 
dants to read in evidence the deed from Andrew to 
William Eastis, for the purpose of shewing title in 
the same William Eastis. 

Secondly—That the Court below suffered the de- 
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fendants to prove, by the said William Fastis, that 
they were in p ston of the premises in question, 
as tenants under him, from the {the deed men- 
tioned in the fi 
Lhirdiy—'Viat the Court made the charge, set out 
in the exceptio 
And it was said, f ili mtiff in error— 
ant in exe- 
eution could rot s up le in hird person, and 
in that way | 
Phat a defendant in « ition, holds as quasz tenant 
to the purcha 3c Reps. 188; 10 Johns. 
223. ‘That a sh s deed tis per se evidence of ti- 
tle, and can no? } isputed by the defendant in exe- 
cution.— 20 J 
2dly. That the admission of William Eastis, to 
testify in the « Was error, because he was a 
party in interest.—'} he was interested in the 
possession of his 
tle. 
3dly. That the charge of the Court was error, 


upp rt of his own ti- 


because, by no possibility, could the doctrine of re- 
lation be made to operate to the prejudice of the 
plaintiff- -3 Thomas's Co. 451-2. 'That it could not 
operate by way « ypel,-for estoppel must be reci- 
procal, and can only act between parties and privies: 
that the plaintiff? in execution was a stranger to the 
deed made to Willian sti like So, no estoppel 
operated as to him; and so, as to a purchase under 
his execution. ‘Chat, supposing William Eastis tes- 
tified to the truth, then the defendants were tenants 


In Common for yeai 5, Ana that Was an interest which 


could be recovered in this action; and, if so, plain- 
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tiff had a right to recover, as against Andrew Eas- 
tis, at least, his possession: therefore, Andrew Eas- 
tis could not gainsay plaintiff’s title, to that much. 

But it was contended e converso, for deiendants— 

Ist. That plaintii? was bound to shew a good ti- 
tle in himsel{—he only being allowed to recover on 
the sirength of his own title; aid that possession 
gives right against all the world, except the vightiul 
D) 


we 


owner.—2 Wheat. Selw. 514; 
That an exception to this rule, in the case of a de- 
i 


} . Pane 9 
Adams on EKject. 3 


fendant in execution, might be good, if Andrew Eas- 
tis were the only defendant. But here, there was a 
co-defendant—a stranger to the execution, and sure- 
ly he could show an out-standing title. ‘Phat the 
objection to the deed, therefere, was too broad, be- 
cause it was, at least, evidence fer one of the defen- 
dants. 

2dly. That William Eastis was not interested in 
the event of the suit, for the record could not be 
used, under any circumstances to the benefit or pre- 
judice of the witness.—5 Johns. 256. 

Sdly. That, as to the doctrine of relation, the in- 
quiry was, what interest in the premises, had An- 
drew Eastis, at the time they were purchased by the 
plaintiff in this action, That, as the plaintiff bought 
the interest, alone, of Andrew Eastis, in the premi- 
ses, it followed, if Andrew had none, the plaintiff 
could take none: and caveat emptor applied. ‘That 
the bare possessory interest of Andrew Eastis could 
not be sold—becsuse, if the plaintiff! recovered, the 
writ of habere facias possessionem, would go for the 
whole land; which would operate to the injury of 
the stranger tenant, Wiley Eastis. 
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Argued by Peck, for the plaintiff in error— 


Ellis. contra. 


SAFFOLD, J.—'The action was tre spass, under 
the statute to try titles, &e. "Phe »laintiff in error 
having been plainiil below, a verdict and judgment 
were there given against him. On the trial he took 
a bill of exceptions, which discloses the following 
facts. 

The plaintiff produced in evidence, an exemplifi- 
‘ation of a judgment in faver of the Bank of Alaba- 
ma, against the defendant, Andrew Eastis, and one 
Michael Beams, rendered at the October 'Term, one 
thousand eight hundred and twenty-six, of 'Tuska- 
loosa Circuit Court; also, an execution issued on 
said judgment, to the sheriff of Jefferson County, 
where the land lies, and a return by the sheriff, shew- 
ing a Jevy on the premises, and a sale thereof to the 
plaintiff. 

He then produced, and read to the jnry, the she- 
riff’s deed, in due form—proved the defendants in 
possession, at the commencement of the suit, and 
the yearly value of the premises, and there rested. 

The defendants, to show title inone William Eas- 
tis, produced and proved a deed, duly recorded, of 
the premises in question, made by Andrew Eastis to 
the said William Eastis, dated the seventh Novem- 
ber, one thousand cight hundred and twenty-five. 

V'o the reading of this deed, for the purpose men- 
tioned, the plaintiff objected, but the objection was 
overruled, and the deed received as evidence. The 
defendants then offered the said Wiiliam Fastis, as 


a witness, to prove that they were in possession of 
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the premises, as tenants under him, from the date of 


his deed, until afier the commencement of this suit. 
To the competency of this witness the plaintil ob- 
jected, on the ground of his interest; but the testi- 
mony was received. 

The plaintiil then proved, that the defendant, An- 





drew Bastia, purchased the premises in question, of 
one William Johnson, in the year one thousand eight 
hundred and twenty-two, and took from him a bend, 
for titles, when the spe’ ise money should be paid. 
He further proved, that, after the death of said John- 
son, in November, one thousand eight beaded and 
twenty-six, the defendant, Andrew Pastis, obtained 


an order or decree from the County Court, against 


the administrators of Johnson, decreeing that they 
should convey the titie te the premises in question to 
him, Andrew Eastis, and that the deed was accord- 
ingly made, in December, one thousand eight hun- 
dred and twenty-six. 

On this evidence, the Circuit judge instructed the 
jury, that ¢f there was no fraud in the transaction the 
title conveyed to Andrew Eastis, by the administra- 
tors, in December, one thousand eight hundred and 
twenty-six, by relation back, to the deed which he 
had made to William Hastis, in one thousand eight 
hundred and twenty-five, co eed vested in the lat- 
ter; and, therefore, the plaintiff could not recover in 
this action. ‘To all which the plaintiff. excepted. 

The plaintiff now assigns for error, the following 
causes : 

First—T h: at the Court permitted the defendants 
to read in evidence, the deed from Andrew to Wil- 
liam Eastis. 
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Second/ly—iun admitting William Eastis, as a wit- 
ness, to prove that the defendants held as tenants, 
under him. 

Thirdyj—That the charge to the jury, as above 
stated, was erroneous. 

1. The question presented by the first assignment, 
is necessarily embraced by the third, so that the for- 
mer may be deferred, and examined in conjunction 
with the latter. 

2. As respects the secoud assignment, it is sufii- 
cient to say, that, though the witness was interesied 
inthe subject matter of the suit, that did not render 
him incompetent, unless he was interessed in the 
event of the suit; or, unless the judgment to be ren- 
dered, would have been evidence for or against him 
in some other suit. ‘Lhe direct interest does not ap- 
pear, if it could otherwise be supposed to exist; yet, 
in as much as it does not appear, but that the defen- 
dants may have held under the witness, as tenants at 
will, or for a term of years, which had expired be- 
fore the trial, this consideration, at least, removes the 
objection of interest; and it is sufficiently clear, that 
no judgment which could have been rendered in this 
cause, would be evidence, either for or against the 
witness, in any other suit. 

The objection could only go to his credibility — 


Stewart vs Kip* ‘Johns. Rs 


3. The third assignment presents the only difficul- - 
ty—that is, whether the facts in evidence, in the ab- 
sence of fraud, entitled the plaintiff, or the defen- 
dants, to a verdict? 

The principle, as a general rule, is not contested, 
D8. & p. DD 











°3 Caine’s 
Rep. 188. 
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that a defendant in an action of this kind, is at liber- 
ty to prove an out-standinging title in a third person, 
and thereby defeat the plaintiff’s right of recovery. 
But, it is contended, there is an exception in the case 
of a defendant, as whose property the premises have 
been sold, under execution: that neither one, in that 
situation, nor his co-defendant, standing in a different 
relation, can avail himself of that defence. 

The case of Jackson, ex dem. Klen, vs Graham; 
which is relied on by the plaintiff’s counsel, would 
appear to sustain his position, if it has a just appli- 
cation to the facts of thiscase. The plaintiff claim- 
ed under the sheriff’s deed. The defendant was 
proved to have been the defendant in the execution, 
under which the sale had been made, and to have 
been in possession of the premises, at the date of 
the judgment, and at the time of the trial. 

To rebut this testimony, the defendant oflered to 
prove, that one Day was the real owner of the land, 
by virtue of a conveyance, duly executed by him- 
self and wife, to Day, previous to the judgment: 
that the plaintiff had due notice of the conveyance, 
at the time of his purchase; and that there was a 
verbal agreement between the parties, to try the ti- 
tle of Day, alone. ‘This evidence having been re- 
jected, the rejection of it was the subject of revision, 
in the Supreme Court. There, the testimony was 
adjudged inadmissible; and it was held, that 
such plaintiff comes into exactly such estate as 
the debtor had; and if it were a tenancy, the plain- 
tiff would be tenant also; and estopped in a suit by 
the landlord, from disputing his right, in the same 
manner as the original tenant: that the latter be 
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comes guas? tenant at will, to the purchaser, and it 
was not to be presumed he held adversely. 

To test the effect, in this case, of the principle 
there recognised, it must be observed, that in the 
case referred to, the defendant in the execution was 
the sole defendant in the ejectment ; that it appear- 
ed he was in possession, not only at the date of the 
judgment, but also at the time of the trial; and that 
he was denied the privilege of setting up an out- 
standing title, on the ground of his constructive ten- 
ancy under the plaintiff, and the legal presumption, 
in all such cases, that he did not hold adversely ; and 
was, therefore estopped from introducing evidence, 
that be did. 


The case of Kane vs Sternberg, was mainly Te *1ohns.C. 


lied upon by the Court, as authority for the subsequent 
decision already noticed. It is true, in that case, 
that the Court maintained the principle, that after a 
sale of lands, by thr sheriff, under a 7. fa., the de- 
fendant becomes quas? a tenant at will to the purchas- 
er, and his possession is not deemed adverse, until 
an actual dissesin, or disclaimer, on the part of 
the defendant. 

But, it is worthy of notice, that the facts in that 
case, were so far different from those in Klien vs 
Graham, that the same principle is not necessarily 
applicable to both. In the former the defendant did 
not attempt to set up an out-standing title, in any 
other than the plaintiff or his trustee, or to assert ti- 
tle in himself. The purchase at the sheriff’s sale, 
not having been made by the plaintiff, in person, but 
by one Cox, as his trustee, under a parol appoint- 
ment, and he having immediately conveyed to the 
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plaintiffs, the question raised was, whether parol 
proof of ihe trust in Cox, could be admitted, and 
whether the possession of the defendant ought not 
to have been considered adverse, and the convey- 
ance by Cox, therefore, void. But, the Court held, 
that Cox being a mere trustee, his possession was, in 
fact the possession of the piaintiff; and that this con- 
sideration, alone, Was an answer to the argument 
founded on the idea of adverse possession. 

Thus it appears, that the application of the doe- 
irine of tenancy, in the ieading case, was different 
from that in the case of Aden vs Graham: and so 
far as the difference may be found material, they 
both differed from the ouc wader cousideration, as re- 
spects the defendants’ possession, at the time of the 
trial. In those, the records showed, that the posses- 
sion of the defendants continued down to the time 
of the trials: in this, it does not appear that the de- 
fendants remained in possession, afier the institution 
of the suit. 

From the argument of counsel, which seems to 
have prevailed, in the case of Alien vs Graham, and 
the language of the Court, this continued possession 
by the defendant in the execution, appears to have 
been considered material. . There, the plaintiff's 
counsel insisted, that the defendant must have had 
some right to the land, for he was in possession ; that 
at least, the emblements were the defendant’s, and 
to these the plaintiff was entitied, as well as to six 
months’ notice to quit. 

The Court, in sustaining the objection made to the 
admission of evidence, shewing an out-standing ti- 
tle, briefly remarked, in eflect, that the defendant’s 
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interest having been sold, under execution, to permit 
the purchaser to recover it, could not prejudice the 
rights of any other true proprietor. 

From this examination of that case, it obviously 
appears, that the plaintiff’s right to recover, was 
sustained alone, on the presumption of some legal in- 
terest in the defendant, arising from the fact of his 


possession ; and from his constructive relation, of te- 


nant to the purchaser, which estopped him from in- 
troducing evidence to the contrary. In this view 
of the case, it would seem to follow, that this 
presumption of right could exist so long only as the 
possession, which was the evidence of it, continued. 

This may have been the supposed necessity, in the 
two cases referred to from New York, of proving 
the continued possession of the defendant in the 
execution, until the time of the trial—and, thereby, 
creating the presumption, that his tenancy, or other 
interest, was to endure longer. 

On this principle alone, could the well established 
rule have been preserved, that a plaintiff must reco- 
ver on the strength of his own title, and that it must, 
prima facie be a legal interest. 

As respects the right of a tenant to notice to quit, 
it is suflicient, on the present occasion, to remark, 
that, according to the modern doctrine, tenancies at 
will can only be created between individuals, by ex- 
press grant or contract ; and that all general tenan- 
cies, are, constructively, tenancies from year to 
year.” “4Kent’s C 

210. 

The same learned commentator further says— 
“The tenancy can not be determined, except at the 
end of the year.” ‘That “the English rule of six 
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months’ notice, prevails in New York ; but there is 
a variation of the rule, or perhaps no established 
rule on the subject, in other parts of the United 
States.” 

He maintains, however, that where neither custom 
nor the particular agreement, has fixed the time, rea- 
sonable notice under the circumstances, should be gi- 
ven, and that the term would not necessarily be the 

AKent's C same toa tenant of a house, and a tenant of a farm.* 

112. The term of six months notice not having been 
established in this State, if the right to it in New 
York had any influence on the case of Klien vs Gra- 
ham, it has not necessarily the same here. 

Another case was cited in argument, in favor of 
the conclusive effect of a sheriff’s title. It was the 

Rep. 49. case of Jackson vs Sternberg.” Of this, it is sufficient 
to say, the opinion of the Court declared that a she- 
riff’s deed was per se evidence of title in the grantee: 
and that parol evidence was inadmissible, to contra- 
dict the recital, or to show that the land was sold 
under a different execution and judgment, than 
those recited in it. But, it was also said, that such 
evidence would be admissible to show a fraud in the 
sale; and it is quite clear, that by the above asser- 
tion of title in the grantee, is only meant such title 
as resided in the defendant in the execution, and 
whenever it can be legally shewn, that he had none, 

no benefit can be derived from the purchase. 

The notice I have taken of the cases referred to, 
has not been done from an impression, that they ne- 
cessarily govern the present, if their authority be ad- 
mitted; nor for the purpose of rejecting their autho- 
rity; but to show how they must be understood, to 


























JANUARY TERM, 1834. 





M’GEE V8 EASTIS. 





be reconcileable with the general law, regulating 
real estates—particularly the rule, that a plaintiff can 
only recover on the strength of his own legal title, 
either absolute or limited—that these cases have 
been carried, at least, to the utmost legal extent; 
and that it would be unsafe and unwarranted, so to 
extend the principle, as to embrace the case before 
us, because of the difference in the state of facts— 
which difference mainly is, that here is a co-defendant, 
who was subject to no estoppel —that there was 
proof of an out-sianding title, and that both defen- 
dants had held under that alone. Also, that it does 
not appear here, that the defendant in execution con- 
tinued in possession for any term of time, after the 
institution of this suit, so as to continue the presump- 
tion of right in him, barely from his naked posses- 
sion, as in the other cases. 

The authority referred to in Tho. Coke, (431,) that 
every estoppel ought to be reciprocal—that is, to 
bind both parties; and the reason assigned for it— 





that a stranger should neither take advantage of, 
nor be bound by it—does not prejudice this defence. 
It is conceived rather to strengthen it,in as much as 
the estoppel did not apply to one of the defendants; 
and the evidence which he had a right to introduce, 
destroyed the plaintiff’s right, independent of any 
merit in the defendent in the execution, or the de- 
fence, so far as he was concerned. 

I am, therefore of opinion, that the doctrine of es- 
toppel is not conclusive in this case, and that the 
right of the plaintiff to recover, depended on the le- 
gality of the out-standing title, to establish which, 
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the evidence was introduced. On this point there is 
conceived to be but little difficulty. 

The question of fraud was submitted exclusively 
to the jury; and the only remaining question is, as 
to the effect of the conveyance from the administra- 
tors of Johnson to Andrew Eastis, after the latter 
had conveyed to William Eastis—Whether or not, 
the conveyance to the former, under the circumstan- 
ces, inures to the benefit of the latter. 

The case of Aldridge vs Kincaid,’ is fully in point. 
It was there ruied, that a title acquired by a vendor 
of land, subsequent to his sale and conveyance, will 
inure to the use of his vendee; and that, for the be- 
nefit of the vendee, will every deed which he may 
take after such sale and conveyance, be construed 
to have been taken by him. 

As this is believed to be the current doctrine, in the 
United States and in England—and it could be 
shewn by’ various authorities—and, as it was not 
particularly contested in argument, I decline a fur- 
. ther investigation of it; but assume the principle. 

A consequence of these views is, that the judgment 
below must be affirmed. In this opinion, the Court 
are unanimous. 
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. A judgment against a party must be based upon certain, de- 
finite and regular proceedings, which the record must dis- 


close. 
. Thus, where a judgment was entered against one, as a late 


sheriff, upon a motion, and there was no showing in the re- 
cord, for what violation of duty in returning an execution; 
the judgment was entered, it was held to be erroneous. 

. It seems, that an injury accruing to a plaintiff in execution, 
from the mere impropriety of the return endorsed thereon, by 
a sheriff, would not authorise a proceeding against the latter, 
in the summary mode pointed out by statute. 


This was a writ of error to the County Court of 
Jefferson, to review proceedings of that Court, where- 
by a judgment had been entered, on motion, against 
John B. Ayres, late sheriff, for the sum of two hun- 
dred and eighty-four dollars and thirty-six and one- 
half cents. 

The record showed, that, at the August Term, one 
thousand eight hundred and thirty, of the County 
Court of Jefferson, a notice was returned into that 
Court in the following words, to wit: 

“The State of Alabama, 
“ Jefferson County. 5 

“To the sheriff of said County—Greeting. 

“You are hereby commanded, to notify Johii 
B. Ayres, late sheriff of said County, that at the next 
term of the County Court of the said County, to be 
held at the Court House, in the town of Elyton, on 
the fourth Monday of Aagust next, or as soon there- 
5 8. & p. 56 
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after as eounsel can be heard, said Court will be 
moved to render a judgment against him, and his 
securities in oilice, according to the statutes provid- 
ing remdies against sheriffs, for failing to return exe- 
cutions, or for making insuflicient returns on execu- 
tions, or for such judgment as the Court may judge 
proper, and according to law—for failing to return, 
according to law, a fiert facias, issued out of this 
Court, on the first day of September, one thousand 
eight hundred and twenty-seven, on a judgment in 
favor of William P. Dobson & Matthew M. Hughes 
vs John Hanby, rendered tlie twentieth of August, 
one thousand eight hundred and twenty-seven, for 
debt, two hundred and fifty dollars, and damages; 
twenty-two dollars and forty-nine cents, besides 
costs; and received by him, on the third day of Sep- 
tember, one thousand eight hundred and twenty-se- 
ven: which said fer? facias, he did not return ac- 
cording to the command of said writ, as he, by law, 
was required to do. And, have you there this no- 
tice. 

“Witness, H. W. Goyne, Clerk of said Court, this 
23d day of July, 1830. 

“Test. H.W. Goyne, clerk.” 

This notice was returned, non est imventus, and an 
alias issued, returnable to February term, one thou- 
sand eight hundred and thirty-one, which was exe- 
cuted on the twentieth day of October, one thousand 
eight hundred and thirty. 

At February term, one thousand eight hundred 
and thirty-one, the following entry was made, to 
wit— 

“And now, at this day, that is to say, the term first 
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aforesaid, came the parties by their attornies, and 
the said motion coming on to be heard and consider- 
ed of, by the Court, the said plaintiff, to support the 
said motion, produced and read to the Court the fol- 
lowing evidence, to wit :” 

Then was entered a copy of the said original and 
alias notices, served upon Ayres; and a copy of an 
execution, commanding the sheriff of Jefferson Coun- 
ty, that, of the goods and chattels, lands and _tene- 
ments of John Hanby, he levy the sum of two hun- 
dred and fifty dollars, which William P. Dobson and 
Matthew M. Hughes, lately, in the County Court, to 
wit, on the third Monday in February, cne thousand 
eight hundred and tiventy-seven, recovered against said 
Hanby, as well as damages and costs. This exe- 
cution was tested thefirst day of September, one 
thousand eight hundred and twenty-seven; and had 
endorsed, this return, to wit— 

“ Ree’d 3d Sept., 1827, John B. Ayres, sheriff.”— 
“The within named John Hanby hath no goods or 
chattels within my County, whereof I can make the 
sum of two hundred and eighty-four dollars and thir- 
ty-six and a half cents, within mentioned, or any 
part thereof. 

“J. B. Ayres, sheriff, by his deputy, W. Ayres.” 

Then followed, in the record, as of August term, 
one thousand eight hundred and thirty-one, the sub- 
joined entry— 

“The judgment on which said execution issued, 
was also produced—all which was shewn and read 
to the Court; upon which said evidence, the said 
plaintiff moved the said Court, for judgment against 
the said John B. Ayres, late sheriff of said County, 
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for the sum of two hundred and eighty-four dollars 
and thirty-six and a half cents, being the amount of 
the judgment specified in said execution, for failing 
to return said execution, according to law; where- 
upon the said defendant demurred to the said evi- 
dence, upon which the said plaintiff joined in demur- 
rer. And the said demurrer coming on to be heard 
and considered of by the Court, and after argument 
of counsel had thereon—it is ordered, that the de- 
murrer be overruled. It is, therefore, considered by 
. the Court, that the plaintiff recover against the de- 
fendant, the sum of two hundred and eighty-four 
dollars and thirty-six and a half cents, the amount of 
the judgment against Hanby, besides his costs by 
him, about his suit, in this behalf, expended. And, 
the said defendant, in mercy,” &c. 

In addition to these entries, the record disclosed, 
that atAugust term, one thousand eight hundred and 
thirty, of said Court, the said John B. Ayres, enter- 
ed on the rule docket of the said County Court, a 
motion to amend his return “on the writ of 7. fa. in 
the case of Hughes & Dobson vs John Hanby, No. 
430, returned by him to this Court, by adding, after 
the words “ goods or chattels,” the words “ lands or 
tenements;” which, it appeared the Court overruled, 
on the ground “ that a notice had issued to said late 
sheriff, to make him liable upon said return of said 
writ of fiert facias; which notice had been returned 
non est inventus.” 


Elis, for the plaintiff in error— 
Peck, contra. 
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THORNTON, J—tThis case comes before this 
Court, by writ of error, to a judgment of the Coun- 
ty Court of Jefferson, upon a motion against the late 
sheriff of that County. 

The assignment of errors is multifarious, and well 
it might be so, for the case presented by the record 
is truly “sue generis.” The record opens with what 
seems to be a formal process, in the style of “The 
State of Alabama,” directed to the sheriff of said 
County, (greeting,) and solemnly tested by the Clerk 
of the Court. It came to the hands of the sheriff, 
and in due season comes back to the Clerk, with the 
sheriff’s return of “non est enventus.” Upon this, an 
alias is issued and served upon the defendant. 

Here, a short interlude intervenes, upon the re- 
cord, in which the defendant moves the said Court 
to amend his return upon the execetion described in 
the process above mentioned, of which nothing more 
is seen or heard, except that, in answer to a certiora- 
rt, issued from this Court, it is certified that the mo- 
tion to amend was overruled. 

At the August term, one thousand eight hundred 
and thirty-one, a trial was had, and, upon demurrer 
to the evidence introduced on the part of the plain- 
tiff, in support of his motion, the following judgment 
was rendered by the Court: 

“Tt is, therefore, considered by the Court, that the 
plaintiff recover against the defendant the sum of 
two hundred and eighty-four dollars and thirty-six 
and one half cents, the amount of the judgment 
against Hanby, besides his costs, by him, about his 
suit, in this behalf, expended. And said defendant, 
in mercy, &¢,” 
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It is important, in deciding upon this case, to de- 
termine for what particular violation of his duty, the 


defendant in this cause, was sought to be made lia- 
The mode of recovery against a sheriff by mo- 


tion, is a cumulative remedy given by statute, and 
It is allow- 


only lies where it is.so expressly given. 


ed for not levying money on execution, when practi- 
for not paying it over, when levied—for mak- 
not returning the writ, it- 





ing a false return, and fi 


self, into the Clerk’s office, from which it issued, at 
least three days previovs to the term of the Court to 


which it is made returnable. 


If the motion in this case, were for any thing else 
than the failure to return the writ, itself, back to the 
office, the evidence which is spread upon the record, 


would not furnish a shadow of support to it. 


In that 


sense, alone, the words used in the notice, and in the 
judgment of the Court—“for failing to return 
the execution, according to law’—must be under- 
is a legal non-entity. 


stood, or this whole procecdi 


If any injury accrued to the defendant, from the 


tmpropriety of the return, as commonly so called, in- 
iis remedy was not. this 


dorsed on the execution, 


a common law action. 


summary proceeding, but 


(for it is all supposition,) 
a “motion by Dobson & 


Let us suppose it, then, 
to have beer intended as 


Hugues, against John B. Ayres, late sheriff, &c., for 
failing to return, according to law, the following exe- 
cution, (here it should be set out on the record, as it 


1 came to his hands, 


is described in the notice,) whic 


and was by him detained from the office,” &e. 
Upon the hearing of this motion, all the evidence 


being record, or paper testimony, was demurred to, 
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and in that manner, is now spread upon the record. 
It is evident, from examining the evidence, that it 
does not sustain the motion which the plaintiff in er- 
ror is supposed to have been notilied to defend. 

The execution, which is a most material part of 
the proof, is one upon a different judgment from that, 
on which the one he is called upon to answer for 
failing to return is described, in the notice, to have 
issued. ‘The execution in the motion and notice, is 
described as having issued upen a judgment render- 
ed on the twentieth August, one thousand eight hun- 
dred and twenty-seven, whereas the execution intro- 
duced in evidence, purports to be a judgment, ren- 
dered on the third Monday in February, ene thou- 
sand eight hundred and twenty-seven, as is recited 
in the body of the said execution. An indorsement 
on the back of this execution, in the following words 


and figures—“ Judgment, 20th August, 1827,” made 





when, by whom, and for what purpose, does not ap- 
pear—can not control a statement, which is an es- 
sential part of the writ. 

If this were an ordinary case, where the question 
raised by demurrer to the evidence, were decided 
upon below, and brought up properly for our revi- 
sion, we could not hesitate, from our view of the evi- 
dence, to reverse the decision of the County Court. 
But the only judgment which can be rendered in a 
motion like this, if it be considered as made for de- 
taining the execution from the office, being a fine, 
which is placed by statute, in the discretion of the 
inferior tribunal; and the exercise of discretionary 
power, not being the subject of supervision by this 
Court, we could not disturb this judgment, ether for 
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the enormity of the fine which may have been im- 
posed, provided it did not exceed the limit put upon 
it by the law; or, for a misconception of the evidence, 
or circnmstances of the case, upon which the fine 
was assessed. ‘This discretionary power, however, 
I think, is confined to the amount of fine to be asses- 
sed, within the limit of the statute, and to the ev?- 
dence, which, in contemplation of law, affects that 
amount—power over the evidence, being an incident 
to power over the fine. 

But, when this discretionary power wanders from 
the channel which the law has prescribed for its 
course, it is subjected immediately to the controlling 
influence of this Court. Claiming thus far a super- 
vising authority, let us look into the proceeding. 

Without deciding whether the notice required by 
the statute was good, in the manner it was is- 
sued—not being in the name of the party to the 
judgment—we think that the judgment itself, which 
is embraced by the assignment of errors, can not find 
any support in the record, and should be reversed, as 
a nullity. Every judgment should rest upon some 
certain and definite basis, which the record should 
disclose. 

I ask, for what violation of duty, by the officer, 
was this judgment pronounced? ‘The record is ei- 
ther silent on this subject, or speaks with oracular 
ambiguity. In summary proceedings of this kind, 
a motion should be entered upon the record, show- 
ing for what cause the action of the Court is sought. 
Some times the notice, which is, properly, evidence, 
under the motion, is adopted as the motion; and, 
this will do, where the notice, itself, is single or for 
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one cause, and that unequivocally set forth; but not 
as here, where the notice is a perfect won plus. 

From examining the notice, the other evidence 
accompanying it, and the judgment itself, my mind 
is irresistably led to the conclusion, that the whole 
proceeding was had npon a misconceived apprehen- 
sion, that the summary remedy of notice and motion, 
would lie for the defect, or omission in the indorse- 
ment of the sheriff, in leaving out the words “ lands 
or tenements.” It is unnecessary, however, to specu- 
late about the meaning of a record; where there is 
room for.comecture, there is palpable error; and this 
record is so fruitful of it, that the judgment it con 
tains must be reversed. 
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1, It seems, that the statute, authorising the assignment of many 
breaches, in acitions on bonds,* is to be construed as _permit- 
ing only as many breaches to be assigned, as there are dis- 
tinct stipulations, or things to be done; and that, under it, 
more than one breach can not be assigned to each stipulation. 
sed quare. 

2. Whether improper assignments of breaches, in the condition 
of a bond, would be fatal on general demurrer, quare. 

3. A pleato an action upon a bond, conditioned to execute titles 
at a particular day, averring that titles were made, but not 
showing at what time—whether before the commencement of 
the action; would, i seems, in a proper case, be considered 
defective. 

4. But it seems, also, that such a plea, if faulty, would be ex- 
cused, by a defective assignment of breaches. 

5. That a plea to an action upona title bond, averred an execu- 
tion of the titles, by the defendant, and a stranger—held not 
to be objectionable, because of the introduction of the name 
of the latter in the plea. 

6. One who becomes the vendee of real estate, and takes a bond 
for title, is bound to prepare and tender a conveyance to the 


vendor. < 
7. It is a good plea, in an action, by a vendee of real estate, on 


the title bond, where the latter has not prepared and tendered 
a conveyance, that the vendor was ready to convey on the day 
specified in the condition. 

8. In such case, the plea need not aver a tender, by the vendor, 
of the abstracts of title: it being the duty of the vendee, to 
demand such abstracts, if necessary, for the preparation of 
the conveyance. 

9. It seems, that in a proper case, the failure of a vendor of real 
estate, to furnish the abstracts of title, when required, to pre- 
pare a conveyance, would be considered an infraction of his 
his title bond. 


*Aikin’s Digest, page 273, §84. 
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10. Where a vendee of real estate, holding a title bond, condi- 
tioned for the execution of titles, fails, at the day specified in 
the condition, to tender a conveyance, the vendor is not dis- 
charged from his obligation—for the vendee may apply and 
tender a conveyance, after the day named in the obligation. 


This was an action of debt, in Jefferson Circuit 
Court, (whither it had been transferred from the 
County Court, by consent,) by Reuben Wade, 
against David Killough, Allen Killough and George 
B. Killough: and the cause of action was a bond, 
in the penalty of four thousand five hundred dollars, 
executed by the defendants, to the plaintiff, and con- 
ditioned to execute land titles to certain premises, on 
or before the twenty-fifth day of December, one 
thousand eight hundred and twenty-eight. 

The declaration disclosed the bond and condition 
at length, and assigned numerous breaches of the 
condition, to wit: 

First—That the said defendants did not, on or be- 
fore the twenty-fifth day of December, one thousand 
eight hundred and twenty-eight, make to the said 
plaintiff, a good and sufficient title to the lands de- 
scribed in the said bond; but wholly neglected and 
refused. 

Secondly—That the said defendants, or either of 
them, did not, nor would, on or before the twenty- 
fifth day of December, one thousand eight hundred 
and twenty-eight, make, nor had they, or either of 
them, since that day, made, to the said plaintiff, 
good and sufficient title to the said lands: but, so to 
do, had theretofore refused. 

Thirdly—That, at the time of the making of the 
said writing obligatory, and the condition thereof, 
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nor on the twenty-fifth day of December, one thou- 
sand eight hundred and twenty-eight, had the said 
defendants, nor either of them, a good and suflicieat 
title to the said land; and so they, on the said twen- 
fifth day of December, one thousand eight hundred 
and twenty-eight, did not, nor could, make to the said 
plaintiff, a good and sufficient title to the said land, 
as they, by the said writing obligatory, and condi- 
tion, were bound to do. 

Fourthly—That, on the twenty-fifth day of De- 
cember, one thousand eight hundred and twenty- 
eight, or at the commencement of this suit, the said 
defendants or either of them, had no good and sufli- 
cient title to the said lands; and so they, the said 
defendants, on the said twenty-fifth day of Decem- 
ber, one thonsand eight hundred and twenty-eight, 
nor before the commencement of this suit, did not, 
nor could make to plaintiff, good and sufficient titles 
to said lands. 

Fifthly—That after the making of the said writ- 
ing obligatory, and after the twenty-fifth day of De- 
cember, one thousand eight hundred and twenty- 
eight, and before the commencement of said suit, to 
wit, on the eighteenth day of January, one thousand 
eight hundred and thirty, at the County aforesaid, 
the said plaintiff requested the said defendants to 
make to the said plaintiff a good and sufficient title 
to the said lands, which the said defendants then and 
there refused to do. 

Sizthly—That after the making of the said writ- 
ing obligatory, and after the twenty-fifth day of De- 
cember, one thousand eight hundred and twenty- 
eight, and before the commencement of said suit, to 
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wit, on the eighteenth day of January, one thousand 
eight hundred and tuirty, the said plaintiff request- 
ed the said defendants to make to said plaintiff a 
good anc sufficient title to said lands, named in said 
writing obligatory and condition, and then and there 
offered to prepare or cause to be prepared such title, 
for defendants execution—which the said defendants 
then and there refused to do. 

Seventhly—That after the making of the writing 
obligatory, and after the twenty-fifth day of Decem- 
ber, one thousand eight hundred and twenty-eight, 
and before the commencement of said suit, to wit, 
on the eighteenth day of January, one thousand 
eight hundred and thirty, the said plaintiff request- 
ed the said defendants to make to him, good 
and sufficient titles to said lands; and that plaintiff 
then and there caused to be prepared a title deed to 
the said lands, ready to be signed and sealed by the 
said defendants—which said deed so prepared, the 
said defendants refused to execute: and refused to 
make to the plaintiff, any other title whatever, &c. 
Whereby the said cause of action aforesaid, had ac- 
crued,; &c. 

And the said defendants, David Killough, Allen 
Killough and George P. Killough, came and defend- 
ed the wrong and injury, when, &c., and craved 
oyer of the said writing obligatory, and of the said 
condition, and they were read. And the defendants, 
having seen and heard the same, said, that the said 
plaintiff ought not to have or maintain his aforesaid 
action thereof against them, because, they said, that 
the said David Killough, Allen Killough and George 
P. Killough, together with one Isaac Killough, did 
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make to him, the said plaintifi, a good aud sufficient 
title to the said lands, according to the true intent, 
spirit and meaning of the condition of the said writ- 
ing obligatory, as above set out: and, of this, they 
put themselves upon the country. 

And, for further plea in that behalf, according to 
the statute, &c., said defendants said actio non, be- 
cause, they said, that they, the said defendants, after 
the making of the said obligation, that is to say, on 
said twenty-fifth day of December, one thousand 
eight hundred and twenty-eight, were ready and 
willing, and had, at all times been ready and willing, 
and do hereby offer to make to the said plaintify, 
good and sufficient titles to the said lands, according 
to the true intent and meaning of the said obligation, 
and the condition thereof; and this they were ready 
to verify: and they prayed judgment, if the said 
plaintiff should have or maintain his said action 
thereof against them. 

And for further plea in that behalf, the said de- 
fendants said, actio non, because, they said, at all 
times, since the making of the said obligation above 
set forth, they, the said defendants, have been ready 
and willing, on their part, to make title to the said 
lands; that they were then ready and willing to 
make titles, according to the spirit, true intent and 
meaning of the said condition, in said covenant; but 
that the said plaintiff hath never demanded the 
same; and this they were ready to verify: where- 
fore they prayed judgment, &c. 

And, for further plea the said defendants said, a¢ 
tto non, because, they said in fact, that the said sup- 
posed writing obligatory was executed by them, the 
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said defendants, to said plaintiff, upon a sale, by de- 
fendants, of the said lands; that upon the day, and 
at the time of the execution of the said supposed 
writing obligatory, to wit, on the third day of March, 
one thousand eight hundred and twenty-seven, the 
said plaintiff, as a condition of said sale, executed to 
one of the defendants, to wit, David Killough his 
certain promissory note, for the sum of eighteen 
hundred and seventy-five dollars, to be paid to the 
said David Killough or bearer, on the said twenty- 
fifth day of December, one thousand eight hundred 
and twenty-eight ; and then and there delivered the 
said promissory note to the said David Killough, in 
part payment of the said lands: and the defendants 
further said, that although they were ready and wil- 
ling, on their part, on the said twenty-fifth day of De- 
cember, one thousand eight hundred and twenty- 
eight, and had ever since, been ready and willing to 
make good and suflicient titles of the said lands, ac- 
cording to the spirit, true intent and meaning of the 
said condition of the said writing obligatory—yet 
the said plaintiff did not, on the said twenty-fifth day 
of December, one thousand eight hundred and twen- 
ty-eight, nor at any time afterwards, pay or offer to 
pay to the said David Killough, the said sum of mo- 
ney, in the said note specified, or any part thereof; 
and this they were ready to verify, and prayed judg- 
ment, &c. 

To these several pleas the plaintiff demurred ; and 
the demurrer coming on to be heard, the same was 
sustained, as to the fourth plea, and overruled, as to 
the first, secoud and third pleas. And, the plaintiff 
refusing to reply, judgment was entered for defen- 
dants. 








CASES DETERMINED 











WADE v$ KILLOUGH et al. 





The plaintiff, by writ of error, now came into this 
Court; and said, that the Court below erred, in 
overruling the demurrer to the first, second and third 
pleas aforesaid. 


LIPSCOMB, C. J.—This was an action of debt, 
brought in the County Court of Jefferson County, 
and transferred, by consent of parties, to the Circuit 
Court. 

The action was founded or a penal bond, the con- 
dition of which was, that it was to be void, if the 
defendants made the plaintiff, on or before the twen- 
ty-fifth day of December, one thousand eight hun- 
dred and twenty-eight, a good “and sufficient” title 
to four half quarter sections of land, designated by 
their numbers, and according to their legal subdivi- 
sions. 

The plaintiff assigned seven breaches of the con- 
dition of the bond. The defendants, after craving 
oyer of the condition of the bond, plead, first, in sub- 
stance, that they had, together with one Isaac Kil- 
lough, made a good and sufficient title, according to 
the true intent ana meaning of the said obligation. 
The second plea of the defendants, is in the follow- 
ing words: “And for further plea, in this behalf, ac- 
cording to the statute, &c. said defendants say actto 
non, because, they say, that they, the said defendants, 
after the making of the said obligation above stated 
and set forth, in the said plaintif{’s declaration, that 
is to say, on the said twenty-fifth day of December, 
one thousand eight hundred and twenty-eight, at, to 
wit, in the County of Jefferson, aforesaid, were rea- 
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dy and willing, and have, at all times been ready, 
and do hereby oiler to make to the said plaintiff, 
good and suflicient titles to the said several tracts or 
parcels of land, above stated and set forth, in the 
said plaintiff ’s declaration, according to tl 

true intent and meaning of the said obligation, and 
the condition thereto attached, at, to wit, in the 
County of Jefferson aforesaid; and this they, the 


le Spirit, 


said defendants are ready to verify.” 

The third ae averred a readiness and willing- 
ness to make the titles ; but, that the plaintiff had 
never demanded titles 

To these pleas a general demurrer was filed, 
which was overruled, and the plaintif declining to 


- 1c _} i, ! Py ot wrt —— . 
take issue, or reply, the Court rendered judgment i 
} 


favor of the defendants—which judement “7 now 
sought to be reversed. 
We shall not decide on the right of the plaintiff 


to assign more than one breach to the same sti 
tion. ‘The condition of the hond sued on, is compos- 
ed of a single stipulation, and the plaintiff has as- 
signed seven breaches: this, in argument, he con- 
tended he had a right to do. under our statute. But 
it is questionable, whether our siatute intended to do 
more than authorise as many breaches to be assign- 
ed as there were distinct things to be done. In this 
aspect, the statute is a beneficial oné, because it 
avoids a multiplicity of suits, for the recovery of dis- 
tinct damages. for each breach. 

The allowance of more than one assignment to 
each stipulation, would be productive of much per- 
plexity in pleading, without affording any adequate 
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benefit, as it would not increase damage; and the 
defendant can not be held liable for a supposed 
breach, not within his covenant. 

In this case, one breach would have been suff- 
cient to embrace the fact of a failure to make the 
good and sufficient titles; and yet there have been se- 
ven assigned, some of them clearly not within the con- 
tion of the bond. But as we decline deciding on 
the plaintiff’s right to multiply his assignments, we 
shall likewise decline saying whether his bad assign- 
ments should be held fatal on general demurrer. 

The first plea of the defendants was objected to, 
on two grounds, by the plaintiff. ‘The first, that it 
did not plead performance in the terms of the condi- 
tion; and, secondly, that it introduced a new party 
to the performance plead: that is to say, the defen- 
dants, and one Isaac Killough,had made good and 
sufficient titles to the plaintiff, for the tracts or par- 
cels of land ‘specified and designated, in the condi- 
tion. 

There is certainly an uncertainty or an evasive- 
ness in the first plea—it may be true, and yet not 
an answer to the action. It may be true, that good 
and sufficient titles may have been made, at the date 
of the plea; and not at the time specified by the 
bond, or not even before the commencement of the 
action. If it had averred performance, before the 
commencement of the suit, it would, at least have 
been a good answer to one of the plaintiff’s assign- 
ments; and, whether a good answer to the condition 
of the bond, or not, I can not see how the plaintiff 
could have objected. Such plea, if faulty, would be 
excused by the defective assignment ; but, as before 
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observed, it does not show, that the titles were made 
before the commencement of the suit. 

The objection, that another person, not known to 
the bond, joined in making title, is not believed to 
be sustainable: the title, if good without the additional 
name of Isaac Killough, could not be vitiated by his 
name. So far as the personal obligation of the ma- 
kers of the deed, to perform its covenants, are to be 
taken into view, the security was not diminished, but 
enhanced. 

The second plea avers a readiness and willingness 
to make titles, on the day named in the bond. I am 
not apprised of any precedent for a plea of this kind, 
in any action, brought on a penal bond, conditioned 
to make titles. I presume, that such bonds are not 
frequent in England, nor in the old States of this 
Union; but, in this State, the highest evidence of 
perfect title to most of our land, issues from the 
head of our federal government; and, in consequence 
of the vast quantity of land sold by the government, 
it frequently happens, that perfect title can not be 
obtained, for years after the purchaser has acquired 
a right; and, in the mean time, a contract of sale is 
often made—and, the most that can be done, is to 
give bond, to make title; at least, this is most usual- 
ly done. 

But, I apprehend, that the soundness of the plea 
may be tested, in this way.—If it was the duty of 
the plaintiff to present such titles as he was satisfied 
with, to the defendants, for execution, before he 
could claim a forfeiture of the bond, then the 
plea would be good—because, under that view, the 
defendants could not perform, until a presentation 
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had been made to them, of the titles, for them to exe- 
cute. 

In Sugden on Vendors, 182, the doctrine will be 
found laid down, that it is the duty of the purchaser 
to prepare and tender the deeds. ‘The author thinks 
it was formerly otherwise, when the simplicity of the 
common law reigned, and possession was the best 
evidence of title: and, he says, the rule had been 
rendered: somewhat doubtful, by some recent dicta, 
that the vendor should prepare and tender titles— 
But, the author says, the point came distinctly be- 
fore the Court of Exchequer, in a late case, and it 
was, in conformity to the present practice of the pro- 
fession, decided, that the purchaser, and not the ven- 
dor, is bound to prepare and tender the conveyance. 

‘For.Exe. The case he refers to, is Baxter vs Lewis* And, 
oie says, the same rule had beer expressly recogniz: 
Lev. 44.by Windham, Justice, and denied by no one.» 

The same author, continues-—“It is settled, 
that if the conveyance is to be prepared at the ex- 
pense of the purchaser, he is bound to tender it— 

East.198 Seward vs Willock.” Now, it is admitted, on all 
hands, that the expense of the conveyance must be 
borne by the purchaser, if there be no express stipu- 
lation to the contrary. ‘Therefore, when there is no 
such stipulation, the purchaser is bound to tender the 
conveyance.” He says, farther, that “although it 
should only be declared, that the conveyance should 
beat the expense of the purchaser, he would be re- 
quired to prepare the conveyance.” 

It would seem that the result of an application 
of these principles, would be, that if the covenant, 
was dependant, and the purchase money to be paid 
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dor might 
conveyance.” And, farther, the result would seem 
to be. that whe il the vendor undertook to convey on 
a particular day, a readiness to convey on that day, 
would be a good plea, if the purchaser had not ten- 
dered the conveyance. 

In argument, an objection was taken to the plea 
of readiness and willingness to convey, at the day— 


5 


because it did not aver, that the defendants had giv- 

en an abstract of their titles. When the title was 
mnwelacentscert = jihad por | ‘arp haciz « ? l -ecite tl] 

complicated, aha Aad to reas iar pack, and recite ic 


different mesne conveyances, and incumbrances with 
? 


ich it Was charged, an abstract of the vendors’ 


wh 
title was essential, to enable the purchaser to pre- 
pare title. . 

There can not, however, be the same necessity, 
with us; our titles are mostly derived from the go- 
vernment, and all of a recent date: and the descrip- 
tion in this case, in the condition of the bond, isa 
sufficient abstract of title, to enable the purchaser 
to prepare the conveyance. ‘The number of the sec- 
tion, of which the half quarter is a sub-division with 
the number of the range and township, is a suffi- 
cient description of iis locality. But if an abstract 
ought to be furnished, it will be seen, by a reference 
to the English practice, that it should have been de- 
manded by the purchaser from the vendor, at such 
time as he required it, for the purpose of preparing 
the conveyance. 

There is no question, but the vendor is bound to 
furnish all the information the purchaser may re- 
quire, to enable him to have a correct draft of the 


*3East.410 
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conveyance made out. The uniform practice in 
England, has, no doubt, been, for the purchaser to 
make out the conveyance. A different practice has, 
perhaps been adopted, in some of the States of the 
Union; but custom has established no law, on this 
subject, with us. And we are now called upon, to 
say, whether we will disregard the common law, on 
this subject, and lay down a different rule. Many 
rules of the common law, are founded on a state of 
things that can not exist in this country: and it 
would often be doing serious injustice, to apply the 
principles of the common law, to such new state of 
things. 

It would seem, that in such .cases, the maxim, 
“Cessante ratione, cessat et ipsa lex’’—the reason hav- 
ing failed, the law has also ceased,) should be applied, 

Now, there may be good reason for abandoning 
the English practice, of making out a formal ab- 
stract of titles, found, in the fact, that such is the 
simplicity of our titles, that a contract of sale, in 
most cases, would give all the information necessary 
to the conveyancer, in drawing out the conveyance. 
If, however, there should be an exception, no one 
would question, but it would be the duty of the ven- 
dor, to furnish the requisite information : and the fail- 
ure to do sc, when required, would be an infraction 
of his bond. 

There does not, however, seem to be the same rea- 
son, and certainly, no urgent. necessity, from any 
state of things existing here, so to change and dis 
charge the purchaser from his obligation, to make 
out and tender the conveyance, as to require this to 
be done by the vendor. And there is one reason, 
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why the title should be made out and tendered by 
the purchaser, stronger, in this country, than any 
one that existed, perhaps, in the country where it 
originated. 

The purchaser generally acquires the possession, 
with the bond to make titles. This bond is assign- 
able, by our statute: the purchaser may assign the 
bond to a stranger, and the vendor may not know 
where to apply, to make a tender of title. If the 
purchaser should not apply at the day, it would not 
discharge the vendor from his obligation—he might 
apply after the day, with his conveyance, and the 
vendor would be bound to execute it. If, however, 
he applied on the day and tendered a conveyance, 
and the vendor refused, this would amount to a 
breach. So, if after the day. 

But, if we establish a different rule, the vendor, if 
he fails to convey on the day, (and this would often 
be the case, from not knowing where his bond was,) 
could not, in a Court of law, discharge himself from 
the penalty of the breach of his obligation, by mak- 
ing title after the day. ‘There is much good reason, 
therefore, for continuing the rule, that the purchaser 
shall prepare and tender the deed, before he shall 


I have said before, that such bonds, as the one on 
which this suit is brought, are not common in Eng- 


? 


land. From the books, it appears to be the practice, 
to make a contract of sale, and make a deposit, by 
way of earnest, of a part of the purchase money ; 
the pur- 
chaser applies to withdraw the deposit, and, if 
the contract will authorise, sues, likewise, for da- 


and, if there is a failure to make titles, 
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mages. Or, he files his bill in. Chancery. to com- 
pela performance. But he can neither demand the 
til he has tendered a conveyance. 

One of the most marked differences, however, in 
the practice in England and in this country, is, as be- 
fore intimated, that the possession, here, almost inva- 
riably accompanies the bond for titles, and there, 


possession Was rarely given, until the conveyance 


was executed; and this difference would seem to 


claim an indulgence to the vendor, because the pur- 


chaser is in possession, and enjoying the b 


enelit of 
the purchase, and can not be, ofven, in any way pre- 
judiced by the conveyance not being made ona p: 
ticular day. 

We are, therefore, of the opinion, that the second 
plea is good: and this being suflicient to ailirm the 
judgment, we omit inquiring into the sufficiency of 
the other pleas. 

Judgment aflirmed. 
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TO THE PRINCIPAL MATTERS CONTAINED IN THIS VOLUME. 


ABATEMENT. 

1. Jt seems, that a defendant in attachment may not, by plea in 
abatement, contest the truth of the facts charged asthe ground 
of the attachment, where the aflidavit and proceedings on their 
face, appear regular and suflicient.---Middlebrook v Ames. 


ABSCONDING. 

1. Under the attachment laws of this State, absconding within 
the State, is alone a sufficient ground for an attachment, whe- 
ther the plaintiff or defendant, or both, be resident or non-re- 
sident within the State.---Middlebrook v. dimes 


ACKNOWLEDGMENT. 

1, The acknowledgment by one partner, in the name of a firm, 
of the service of process---afler a dissolution of the co-part- 
nership---will not authorise a joint-judgment against the (late) 
partners, generally.---Demoll, surv. vy Swain’s adw’r. 


AFFIDAVIT. 

1. It is not important at what time an affidavit, which may be 

made in an application for bail, be filed---so it be made be- 

fore the order for bail:---Magee v Erwin. 

. An issue, as to the sufficiency of the aflidavit, required in an 

application for bail, i seems, should be decided by the Court, 

on inspection.---ib. 

3, But where, in u case where such issue arose, a jury interpos- 
ed between the issue and the judgment, it was held, that this 
Court would regard the verdict as a nullity, in respect to the 
sufficiency of the affidavit, and presume that judgment of the 
Court, upon the affidavit, was given. ---ib. 

4. It seems, that a defendant in attachment, may not, by plea in 
abatement, contest the (ruth of the facts‘charved as the ground 


re) 


of the attachment, where the affidavit and proceedings on their 
face, appear regular and suificieni.---Middlebrook v Ames. 
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AGENT AND PRINCIPAL. 
1. Generally a factor, not restrained by instructions to the con- 
trary, may sell the goods of his principal on credit, and take 
a note for payment in his own name, without personal respon- 
sibility. — Goldthwaile §& Tarlion v MP? Whorter. 284 
2. Exceptions, varying the general rule, that a factor may sell 
the goods of his principal, on a credit, and take a note for 
payment in his own name, must be shown by the party seek- 
ing to charge him, personally.---b. 284 
3. That a factor has taken a note in his own name, for the goods 
of his principal, is not a circumstance, in connection with 
others, from which to infer that the factor designed making the 
debt his own.---ib. 284 


ARSON. 

1, Where A; being in possession of a house, on public land, 
under a lease from B, who, previously, by a verbal contract, 
had sold the possessory right in the premises, to C, without 
A’s knowledge, ejected C, (who had entered,) and burned 
the house---it was held, that an indictment for arson, lay not 
against A.---Sullivan v The State. 175 


ASSIGNMENTS. 

1. Assignments of judgments pass only equitable interests, not 
authorising actions at law, in the name of the assignees.--- 
Black, adm’r v Everett. 60 

2. Thus, a judgment obtained by one and assigned by him, can 
only be sued upon after his death, in the name of his repre- 
sentative; and not in that of the assignee.---ib. 60 

3. Where an attorney takes, in satisfaction of a judgment, ob- 
tained by him for a client, a bond, which he afterwards trans- 
fers to his own use,---in trover against the assignee by the 
client, evidence is admissible, to show a ratification of the act 
of the attorney in taking the bond, by the client afier the 
transfer of the bond: and the fact of the ratification of the 
transfer of the bond in such a case, is one for a jury to deter- 
mine, from all the circumstances of the particular case.--- 
Kirk v Glover. 340 

4. An attorney at law can not legally transfer, in payment of his 
private debt, a note placed in his hands for collection, so as, 
to bind his client thereby, either in law or in equity.--- Craig 
v. Ely, ex’or. 354 

5. Where A, being an attorney, received from B, a note, drawn 
by C, for collection, and A, being indebted to D, transferred 
the note, in payment of his debt to D, under an arrangement, 
entered into between D and C, and himself—held that Chan- 
cery had the power to decree against C, for the amount of 
the note so transferred by A.—ib. 
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ASSUMPSIT. 

1, Assumpsit is the proper action to recover back money paid 
upon a judgment which is afterwards reversed.—Duncan v 
Ware’s ex’ors. 

2. But a recovery in assumpsit can not be had of the amount 
paid by a garnishee in attachment, where the judgment has 
been reversed for mcre irregularity; and where it appears 
that the amount recovered against the garnishee is justly 
due by him, to the defendant, and by the latter, to the plain- 
tiff in the attachment.—1b. 


ATTACHMENT. 

1. A recovery in assumpsit can not be had of the amount paid 
by a garnishee in attachment, where the judgment has been 
reversed for mere irregularity, and where it appears that the 
amount recovered against the garnishee is justly due by him, 
to the defendant, and by the latter, to the plaintiff in the at- 
tachment.---Duncan v Ware’s ex’rs. 

2. Adebt due from a garnishee, to a defendant in attachment, t 
seems, should be considered, in all respects, as the property 
of the latter.---ib. 

3. But where such debt is clearly due from such defendant to 
the plaintiff in attachment, a payment by the garnishee, on a 
judgment recovered against him, as such, will discharge all 
liability to the defendant, as his creditor.—ib. 

4. Under the attachment laws of this State, absconding within 
the State, is alone a sufficient ground for an attachment, whe- 
ther the plaintiff or defendant, or both, be resident or non-re- 
sident within the St'ate.—Middlebrook v Ames. 

5. So, a plea to process of attachment, that the defendant is a 
resident citizen of another State, and never was in this Siale, 
with the intention of residing here, held bad.—1d 

6. Jt seems, that a defendant in attachment, may not, by plea in 
abatement, contest the truth of the facts charged as the ground 
of the attachment, where the affidavit and proceedings on their 
face, appear regular and sufficient.—i6. 

7. In a proceeding, (under statute,) contesting the answer of a 
garnishee in atiachment, evidence can not be introduced by 
the plaintiff, to show that a note due by the garnishee, to the 
defendant in attachment, has been fraudulently assigned by 
toa third person, to avoid the debt attached.— Simpson & Gor- 
don v Tippin. 





ATTORNEY. 

1, An attorney to whom a claim is given for collection, and on 
which he obtains judgment, has no right to take a bond in 
satisfaction thereof, without the consent of his client.—Kirk 
Vv Glover. 
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2. Where an attorney takes, in satisfaction of a judgment, ob- 
tained by him for a client, a bond, which he afterwards trans- 
fers to his own use,—in trover against the assignee, by the 
client, evidence ts admissible, to show a ratification of the act 
of the attorney in taking the bond, by the client, after the 
transfer of the bond: and the fact of the ratibcation cf the 
transfer of the bond in such a case, is one fora jury to deter- 
mine, from all the circumstances of the particular ease,-—ib. 

3. An attorney at law car not legally transi!er, in payment of his 
private debt, a note, placed in his haads for collection, so as 
to bind his client thereby, either in law or in equity.— Craig 
Vv Ely, ex’ar. 

4. Where A, being an attorney, received from B, a note, drawn 
by C, for collection, and A, being indebted to D, transferred 
the note in payment of his debt, to D, under an arrangement, 
entered into between D and C, and himself—held, that Chan- 
cery had the power to decree against C, for the amount of the 
note, so transferred by A.—«b. 


BAIL. 

1, It is not important at what time an affidavit, which may be 
made in an application tor bail, be filed—so it be made be- 
fore the order for bail —Wagee v Erwin. 

2. An issue, as to the sufliciency of the affidavit, required in an 
application for bail, a seems, should be decided by the Court, 
on inspection. —ib, 

3. But where, in a case, where such issue arose, a jury interpos- 
ed between ihe issue and the judgment, it was held that this 
Court would regard the verdict as a nullity, in respect to the 
sufficiency of the aflidavit, and presume that judgment of the 
Court, upon the aflidavit was given. -ib. 


BASTARDY. 

1, Judgment in a bastardy case, that “lefendant pay not exceed- 

. ing fifty dollars,”’ &c, sustained by no evidence of a bond hav- 
ing been executed, except the mere testimony, of the clerk, 
that none could be found in the office, but that defendant’s 
surety said they had executed one—held not to authorise an 
— and Bagley v Judge of Jefferson County 

ourt, 


BOND. 

1. A prayer for oyer of a bond sued upon, and omission to crave 
oyer of the condition, where the evident intention of the de- 
fendant is to reach the condition, is a mere formal defect, 
amendable at any stage of the proceedings.— Trustees of the 
Universily of Alabama vy Winston. 
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®, The omission to crave oyer of the condition of the bond, in 
such case, where upon craving oyer of the bond, the bond 
and condition are read to the defendant, ts not error.—b. 

3. The question of the right of the Trustees of the University, 
to sustain an action upon a bond, (given for lands,) after a for- 
feiture thereof has accrued, may properly arise on demurrer 
to the declaration —it containing no averment of any fact which 
would authorise the surt.—vb. 

4, The acts of the legislature of 1821-2, providing for a sale of 
the University lands, imposed an absolute forleiture of the 
lands, as a penalty for failing to make punctual payment of 
the purchase money, so that bonds given under the provisions 
of those statutes, for University lands, are not recoverable 
unless put in suit within three months after due.—ib. 

5. The title of a purchaser of these lands, is purely equitable, 
and the fee simple remains in the Trustees of the University, 
until the whole purchase money ts paid: so, a failure to dis- 
charge the instalments, af the day duc, creates an absolute 
forfeiture, and vests the whole title immediately in the Trus- 
tees, and discharges the vendee’s bonds.—ztb. 

6. An election of the Trustees, however, to sue upon the bonds 
of the vendee, must be made within three months after they 
fall due, and they must sue within that time, or not at all.— 
ib. 

7. Where the trustees elect to pursue their remedy upon the 
bond, and do sue within three months after the forfeiture, the 
equitable title of the vendee, which has been divested by a 
forfeiture, becomes revested by the suit, and continues until 
a failure to collect the money by suit.—ib 

8. An attorney to whom a claim is given for collection, and on 
which he obtains judgement, has no right to take a bond, in 
satisfaction thereof, without the consent of his client.—Kirk 
Vv Glove v. 

9. Where an attorney takes in satisfaction of a judgment ob- 
tained by him for a client, a bond, which he afterwards trans- 
fers to his own use,—in trover against the assignee by the 
client, evidence is admissible, to show a ratification of the act 
of the attorney, in takine the bond, by the client, after the 
transfer of the bond: and the fact of the ratification of the 
lrausjer of the bond in such a case, is one for a jury to deter- 
mine from all the circumstance, of the particular case — 7b. 

10. Jt seems, that the statute. authorising the assignment of many 
br ‘aches, in actions on bonds, isto be construed as permit- 
ing only as many breaches to be assigned, as there are dis- 
tinct stipulations, or things to be done; and that, under it, 
more than one breach can not be assigned to each stipulation. 
sed quare.— Wade v Killouzh et al. — 

11.Whether improper assignments of breaches, in the condition 
of a bond, would be fatal on gencral demurrer, quare.—ib. 
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12. A pleato an action upon a bond, conditioned to execute titles 
at a particular day, averring that titles were made, but not 
showing at what time— whether before the commencement of 
the action; would, it seems, in a proper case, be considered 
defective.—ib. 

13. But it seems, also, that such a plea, if faulty, would be ex- 
cused, by a defective assigament of breaches.—ib 

14. That a plea to an action upon a title bond, averred an execu- 
tion of the titles, by the defendant, and a sfranger—heild not 
to be objectionable, 5ecause of the introduction of the name 
of the latter in the plea.—ib. 

15.One who"becomes the vendee of zeal estate, and takes a bond 
for title, is bound to prepare and tender a conveyance to the 
vendor.—th. 

16. It is a good plea, in an action, by a vendce of real estate, on 
the tile bond, where the latter has not prepared and tendered 
a conveyance, that the vendor was ready to convey on the day 
specified in the condition. —ib, 

17. It seems, that in a proper case, the failure of a vendor of real 
estate, to furnish the abstracts of title, when required, to pre- 
pare a conveyance, would be considered an intraction of his 
title bond —ih. 

18. Where a vendee of real estate, holding a title bond, condi- 
tioned for the execution of titles, fails, af the day specified in 


the condition, to tender a conveyance, the vendor is not dis- 
charged from his obligation—tor the vendee may apply and 
tender a conveyance, alter the day named in the obligation. 


BREACHES—ASSIGNMENT CP. 

1. It seems, that the statute authorising the assignment of many 
breaches, in actions on bonds, is to be coustrued as permit- 
ing only as many breaches to be assigned, as there are dis- 
tinct stipulations, or things to be done; and that under it, 
more than one breach can not be assigned to each stipulation. 
seu quare.--- Wade v Killough. 

2. Whether improper assignments of breaches, in the condition 
of a bond, would be fatal on general demurrer, quare.---ib. 

3. A plea to an action upon a bond, conditioned to execute titles 
at a particular day, averring that tithes were made, but not 
showing at what time—whether before the commencement of 
the action, would, i seems, in a proper case, be considered 
defective.—ib. 

4. But, it seems, also, that such a plea, if faulty, would be ex- 
cused by a defective assignment of breaches.—ib. 


CHANCERY. 
1. Where a bill in Chancery was filed, charging an absolute bill 
of sale of slaves, to have been intended as a mortgage, and 
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there was a discrepancy in the testiniony, as to whether the 
conveyance was, or not, intended as a mortgage---it was held, 
[under the circumstances, ] that proof of the fact that the pro- 
perty was worth double the sum for which conveyed, should 
be regarded as evidence of the intention of the parties to 
hold the conveyance as a mortgage.—- Hudson v Isbell 

2, In such case it was held, that the delivery of the slaves, into 
the possession of the vendee, was not, (under the facts,) en- 
titled to any consideration. —ib, 

3. In such case, the vendor having admitted in his bill, that the 

, in lieu of interest 
onthe money paid; and having charged no usury—held, that 
the vendor was not entitled to hire, nor the vendee to interest, 
until from the time of an offer of the former to redeem.—tb. 

4, Where, in detinue for a slave, the slave diad pending the ac- 
tion, and a judgment was rendered in favor of the plaintiff in 
the action, for the slave or the value; it was held, that Chance- 
ry had no power to interpose in favor of the defendant, and 
enjoin the judgment, on the ground of the death of the slave, 
pending the suit.—JVhite et ux v Ross. 

5. Whether Chancery will entertain jurisdiction of the claim of 
a distributee, where the County Court has made a distinct 
and final order of distribution, awarding to each distributee 
the amount of his distributive part. Quare.—Cherry and Bell 
v Belcher. 

6. But the mere ascertainment by the County Court, of the 
sum remaining in the hands of representatives, even if the 
settlement be final, will not divest Chancery of jurisdiction, 
when applied to by a distridutee, (especially a feme covert, ) 
to compel payment of a portion to which entitled,—7b. 

7. Where a bill in Chancery is filed by one, to compel the pay- 
ment by an administrator, of a distributive share in the es- 
tate of his wiie’s brother, the wife must be joined, where it 
appears that the complainant intermarried with his wife, after 
the intestale’s decease.---ib. 

8. In a bill in Chancery, by a distributee, to compel the pay- 
ment of a distributive share of an estate, i seems, that other 
distributees need not be made parties.—tb. 


vendee was to have the use of the slaves 


9. Where a bill in Chancery is filed by a distributee, to compel 
a payment by the representative of an estate, of a distribu - 
tive share, the fact, that the Orphans’ Court has previonsly, 
by a settlement, (final or otherwise,) ascertained the an.ount 
to which the distributee is entitled, will not preclude the re- 
presentative from showing mistakes in that settlement, of pay- 
ments subsequent to the settlement, and of which then igno- 
rant; or any other matter which in equity and good conscience, 
may be relied on, in delence.—ib, 


10. It is a general rule in Chancery proceedings, that whena 
case is heard, on bill, answer and exhibits without proof— 
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the allegations in the answer, whether responsive or not, must 
be considered as true.—ib. 

11, Where a sale of real estate has been made by a first purchas- 
er, to a second bona fide vendee, without nolice of incumbrances, 
upon valuable consideration and no conveyance has been 
made, or any part of the purchase money paid; Chancery 
will arrest the entire subsequent sale, and sustain the lien of 
the original vendor, for the purchase money, upon the premi- 
ses Sold.— Dufphey v Frenaye. 

12, But in. such case, where part of the purchase money is paid 
by the second vendee, and the possession and title deeds have 
passed to him, he will be protected in Chancery to the amount 
of all advances made in consideretion of the purchase, before 
nolice of an incumbrance, [and, tt would seem, in some cases, to 
the extent of valuable improvements, | against the lien of the 
original vendor, who may have taken an incumbrance for the 
purchase money, but failed to give notice, either actual or 
constructive.—ib. 

13, A, having purchased real estate from B, executed notes for 
the purchase money, and a mortgage to secure the payment, 
which was acknowledged before one justice of the peace, and 
recorded inthe office of the clerk of the County Court. Af- 
terwards, before the payment o° the purchase money. A be- 
ing in possession, made a bona fide sale of the premises, to C, 
upon a valuable consideration, and placed C in possession, re- 
ceiving part of the purchase money, and executing uncondi- 
tional title deeds; without notice to C, of the lien of B.C, 
subsequently being informed of B's lien, agreed with A, to 
withhold the payment of the instalments due by C, until the 
sequel of B’s claim; who filed a bill praying a foreclosure of 
his mortgage, and a sale of the lands for the discharge of his 
lien: on this bill it was held — 

‘Ist. That the recording of the mortgage taken by B, under 
the acknowledgment before one justice of the peace, could not 
operate as notice to C, of the incumbrance upon the lands. 

2nd. That the lands should be sold by the master in Chan- 
cery, (giving C time to discharge the amount of the incum- 
brance,) and the proceeds, alter first discharging the amount 
advanced by C, betore notice of the incumbrance, applied to 
the payment of the sum due B, under the mortgage.—ib. 

14. Where A, being an attorney, received from B, a note, drawn 
by C, for collection, and A, being indebted to D, transferred 
the note, in payment of his debt to D, under an arrangement, 
entered into between D and C, and himself—held that Chan- 
cery had the power to decree against C, for the amount of the 
note, so transferred by A.—Craig v Ely, ex’or. 


CONTRACT——RESCISSION OF. 
1, Where the vendor of Jands, chooses, after the death of the 
vendee, to rescind the contract, an action may well be main- 





INDEX. 


tained by the vendee’s representative, to recover money paid 
by the vendee in his life-time, in part consideration of the 
contract.—Castleberry v adm’r of Pierce. 

. Thus, where one, having contracted for the purchase of lands, 
gave his notes therefor, payable to the vendor, and received 
from the latter, a bond, conditioned for the execution of ti- 
tles, when the last pay:ment should be made; and subsequent- 
ly made partial payments and died; and afterwards, before 
letters were granted on the vendee’s estate, the vendor enter- 
ed upon the land, and took possession. and conveyed to a 
stranger; it was held, that the administrator of the vendee 
was entitled to an action for the monies paid by the latter, in 
his life-time, in part consideration of the purchase.—ib. 

. An incomplele contract or agreement, which one of the par- 
ties has the option of completing at a particular day, raises a 
mutual right of rescission in the other party, at any time, be- 
fore the ratification by the first.—Eskridge v Glover. 

. Thus, where A proposed to exchange horses with B, and 
give Ba specific amount, as difference, which proposition B 
reserved the privilege of determining upon by a certain day; 
and before that day transpired, A gave notice to B, that he 
would not confirm the offered contract—it was held. that no 
action lay in favor of B, to recover the difference agreed to 


be paid by A.—ib. 


CONVERSION. 

1. The mere refusal to deliver property in the legal possession of 
one, is not, of itself, a conversion in law; though an absolute 
unconditional and unqualifid refusal would create such infe- 
rence of conversion as to authorise the action of trover.— 
Dent & Cade v Chiles, adm’r. 

2, A demand of one, having the lawful possession of goods may 
be met by such qualified refusal as to rebut the presumption 
of a conversion sufficient to maintain trover.—2b. 


CONVEYANCE. 

1, Parol proof is admissible to show that a conveyance absolute 
on its face, was intended by the parties, to operate as a mort- 
gage or security. — Hudson v Isbell. 

. The testimony of a subscribing witness to a conveyance, as 
to matters agreed upon by the parties, at the time of execut- 
ing it, is not conclusive, and other witnesses may be introduc- 
ed to show what conversation passed between the parties, at 
the time of executing the conceyance; and who may likewise 
have been present.—ib. 

. Where a bill in Chancery was filed, charging an absolute bill 
of sale of slaves, to have been intended as a mortgage, and 
there was a discrepancy in the testiniony, as to whether the 
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conveyance was, or not, intended as a mortgage---it was held, 
{under the circumstances, | that proof of the fact that the pro- 
perty was worth double the sum for which conveyed, should 
be regarded as evidence of the intention of the parties to 
hold the conveyance as a mortgage.—-ib 

4. In such case it was held, that the delivery of the slaves, into 
the possession of the vendee, was not, (under the facts ,) en- 
titled to any consideration. eo 

5. The statute of 1803, upon the subject of frauds and fraudu- 
lent conveyances, does not embrace deeds of trust, mortga- 
ges or other conveyances, upoa valuable consideration, so as 
to render their proof or acknowledgmont and registration, 
within twelve months, as required by the second section of 
that act, necessary to their validity. — Baker v Washinglon 
and Washington. 

6. So, this statute was held not to include a deed of trust, [of 
personal property,] upon valuable consideration, (executed pri- 
or to the enactment of the statute of 1828,) as that its validi- 
ty depended upon the proof or acknowledgment and registra- 
tion, required in the second section of the act of 1803.—7b. 
7.In such case, proof of the original execution of the deed of trust, 
by one of the subscribing witnesses, held to be sufficient to 
authorise its being read to the jury.—zb. 

8. But in the case of such deed of trust, not embraced by the 
statute of 1828, and required to be thus proved and recorded, 
the mere recording of it, would not be notice to all the world, 
of the condition of the property conveyed.—ib. 

9. A deed made between parties in another State, under a con- 
tract contemplating no final executiou or performance, in this 
State, must be controlled in its effect, (as to validity against 
the lien of strangers upon the property conveyed,) in respect 
to its proof or acknowledgment and registration, by the laws 
of the State where executed.— Caldwell vy Edwards, 

10. Thus, where slaves, at the suit of a creditor, had been attach- 
ed in this State, and trespass was brought against the sheriff, 
and a bill of sale was relied on, made by the debtor to the 
plaintiff, in the State of Tennessee; and it appeared that the 
bill of sale had not been proved or acknowledged and record- 
ed, within twelve months from its date, as required by the sta- 
tutes of Tennessee—it was held that the bill of sale was void 
and of non-effect, as against-the lien acquired in this State: 
and so no trespass Jay ayainst the sheriff.—ib. 

11. The acknowledgment, (properly certified,) of the execution 
of a deed, before a foreign notary, without registration here, 
would be sufficient to authorise its reception, in evidence, un- 
der the acts of 1803, and 1812.— Toulmin v Austin. 

12. Parol or extrinsic evidence, is admissible to establish the 
consideration of a deed, provided it be not incompatible with 
the consideration expressed in the deed itself.--ib. 


312 













67 






67 








142 


142 





312 


410 





INDEX. 


13. Where real estate was sold as the property of a debtor, by a 
Marshal, under execution, and at the time of the sale, a deed, 
purporting to express valuable consideration and be bona fide, 
was exhibited, executed by the debtor, long anterior to the 
judgment under which the execution issued, and containing 
an acknowledgment before, and certificate by a foreign nota- 
ry, it was held, that the time and manner of the notice to the 
purchaser, was suflicient to protect the out-standing title.—-1. 

14.One who becomes the vendee of real estate, andtakes a bond 
for title, is bound to prepare and tender a conveyance to the 
vendor.— Wadev Killough. 

15. It is a: good plea, in an action, by a vendee of real estate, on 
the title bond, where the latter has not prepared and tendered 
a conveyance, that the vendor was ready to convey on the day 


75 


450 


specified in the condition.—ib. 450 


16, In such case, the plea need not aver a tender, by’the vendor, 
of the abstracts of title: it being the duty of the vendee, to 
demand such abstracts, if necessary for the preparation of 
the conveyance.—1b. 

17. It seems, that in a proper case, the failure of a vendor of real 
estate, to furnish the abstracts of title, when required, to pre- 
pare a conveyance, would be considered an intraction of his 
title bond.—ib. 

18. Where a vendee of real estate, holding a title bond, condi- 
tioned for the execution of titles, fails, at the day specified in 
the condition, to tender a conveyance, the vendor is not dis- 
charged from his obligation—for the vendee may apply and 
tender a conveyance, after the day named in the obligation.-ib 


CORPORATION. 

1. The Trustees of the University of Alabama, compose a pab- 
lic corporation, entirely within the control of the legislatare; 
and the latter has authority, by the passage of any statute, or 
statutes, to alter, amend, vary or enlarge the original acts of 
incorporation.— Trustees of the University of Alabama vy Win- 
ston. 


COURT—CHARGE OF. 

1. Mere supposed errors in the decision or direction of an infe- 
rior Court can only be brought to the notice of this Court, by 
bill of exceptions, signed and sealed in the cause.—Rives § 
Mather vy M’ Loshy & Hagan. 

2. The refusal of a Court to give a charge, to which a party, in 
point of law is is entitled, is error, though the Court subse- 
quently gives a direction which, by inference, may lead to the 
extent of the charge refused.—ib. 

3. If a party is not entitled toa charge of the Court, as request- 
ed, the Court may refuse it in foto; and is not bound to modi- 
fy or reform it for the party.--ib. 
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COURT, COUNTY. 
1, Whether Chancery will entertain jurisdiction of the claim of 
a distributee, where the County Court has made a distinct 
and final order of distribution, awarding to each distributee 
the amount of his distributive part. Quare.—Cherry aad Beil 
v Belcher. 

- But the mere ascertainment by the County Court, of the 
sum remaining in the hands of representatives, even if the 
settlement be “final, will not divest Chancery of jurisdiction, 
when applied to by a distributee, (especially a feme covert, ) 
to compel payment of a portion to which entitled.—ib. 

. Where a bill in Chancery is filed by a distributee, to compel 
a payment by the representatives of an estate, of a distribu- 
tive share, the fact, that the Orphans’ Court has previously, 
by a settlement, (final or otherwise,) ascertained the aniount 
to which the distributee is entitled, will not preclude the re- 
presentative from showing mistakes in that settlement, of pay- 
ments subsequent to the settlement, and of which then ignu- 
rant; or any other matter which in equity and good conscience, 
may be relied on, in defence.—ib, 

4. An executor can not, by a resignation of his authority, as 
such, avoid the rendition of such judgments or decrees a- 
gainst him as may be in regular progress, for assets unadmi- 
nistered at the time of resignation.— Thomason and Haynes, 
ex’ors v Blackwell. 
5. Thus, where, by regular proceeding against two executors, 
it has been ascertained that an estate is indebted to a credi- 
tor, in a particular amount, and the Court is pursuing an in- 
vestigation, as to whether the executors are chargeable for 
the same, on account of assets in their hands—one of the ex- 
ecutors can not, by resigning his authority, avoid the rendi- 
tion of a judgment or decree against himself: —ib. 

6. And, it seems, that the resignation of an executor would not, 
of itself, be good, if not filed in the clerk’s office, but merely 

tendered to the Court, which takes no order upon it.—7b. 

7. A decree, ascertaining the amount of a distributive share in 
an estate, and giving judgment thereon, can not be entered, 

nunc pro tunc, upon proceedings had upon the final settlement 
of an estate, prior to the passage of the act of 1832.—Black- 

well’s ex’ors vy Meneese. 

8. A judgment against executors, for a legacy or distributive 

shares of a feme covert, in an estate, rendered on proceedings, 

in the name of the husband alone, is erroneous.—ib. 


COURT, SUPREME. 


1. The Supreme Court has no authority, on the relation of the 
attorney general, in behalf of the State, to enquire into the 
constitutionality of an appointment by the legislative depart- 
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ment of a judicial officer.— Slate, ex rel. Altorney Genera. ¥ 
Paul. ’ 40 

2. Thus, where the legislature having established a new judi- 
cial circuit, at the same session, elected one of its own mem- 
bers, the judge thereof—it was held, on an information, inthe 
nature of quo warranto, tiled by the attorney general, in the 
name of the State, that this Court had no power to control 
the appointment by any inquiry into the constitutional pow- 
er of the legislature, to make the election.—-tb. 

3. Mere supposed errors in the decision or direction of an in- 
ferior Court can only be brought to the notice of this Court, 
by bill of exceptions, signed and sealed in the cause.— Rives 
§ Mather vy M’Losky §& Hagan. 330 

4, Points raised in this Court, relative to the testimony ina 
cause, should appear to have been distinctly presented to the 
Court below; otherwise, all proof respecting such points will 
not be presumed to have been embraced tn the bill of excep- 
tions: and a presumption will be entertained, to sustain the 
judgment, that sufficient testimony was before the inferior 
Court, but not spread upon the record. —ib. 

5. A witness testifying in chief, should furnish facts, from which 
his opinion or belief of ‘a matter is drawn; but this Court will 
not draw inferences, that this rule has been departed from, 
where the bill of exceptions does not show a state of things 
to authorise it.— Toulmin v Austin. 


DEEDS—ACKOWLEDCMENT AND RECORDING OF. 


1. The acknowledgment, (properly certified,) of the execution 
of a deed, before a foreign notary, without registration here, 
would be sufficient to authorise its reception, in evidence un- 
der the acts of 1803, and 1812.— Toulmin v Austin. 

2. Where real estate was sold as the property of a debtor, by a 
Marshal under execution, and at the time of the sale, a deed, 
purporting to express valuable consideration and be bona fide, 
was exhibited, executed by the debtor, long anterior to the 
judgment under which the execution issued, and containing 
an acknowledginent before, and certificate by a foreign nota- 
ry, it was held, that the time and manner of the notice to the 
purchaser, was sufficient to protect the out-standing title—tb. 


DEMURRER. 


1. The question of the right of the Trustees of the University, 
to sustain an action upon a bond, (given for lands,) after a for- 
feiture thereof has accrued, may properly arise on demurrer 
to the declaration—it containing no averment of any fact which 
would authorise the suit.— Trustees of the University of Alaba- 
ma v Winston. 
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2. A plea in an action upon a judgment against one, that “the 
defendant was always ready and willing, and is ready and 
willing to liquidate the judgment, but that the plaintiff failed 
to ascertain and credit the amount of certain sums collected, 
under ‘‘certain agreements,” &c. “or to pursue all, or any le- 
gal means, to recover all or any insolvencies, or to prosecute 
for losses, by the negligence, or want of proper management 
of the attorney employed by said plaintiff; or to render any 
account to said defendant,” &c. held to be bad on demurrer. 
Black, adm’r v Evereit 

3. Whether improper assignments of breaches, in the condition 
of a bond, would be fatal on general demurrer, quare.-- Wade 
v Killough et al. 


DETINUE. 


1. In detinue by the mortgagor of a slave, redeemable by the 
terms of the deed, at a certain day, the mortgagor may show 
by parol proof, a verbal agreement to extend the period of 
redemption; and an offer to discharge the mortgage, in pur- 
suance of such extension.—Deshazo v Lewis. 

2. In detinue for a slave, it seems that the verdict should be go- 
verned by the value of the slave, at the time the suit is com- 
menced or demand made.. - White et ux v Ross. 

3. In the action of detinue for a slave, the death of the slave, 
pending the action, will not discharge the judgment.—tb. 
4.So, where, in detinue for a slave, the slave died pending the ac- 
tion, and a judgment was rendered in favor of the plaintiff in 
the action, for the slave or the value ; it was held, that Chance- 
ry had no power to interpose in favor of the detendant, and 
enjoin the judgment, on the ground of the death of the slave, 

pending the suit.—ib. 

5. Trustees may well maintain the action of detinue, for the trust 
property.— Baker v Washington and Washington. 


DISCON TINUANCE. 


1. A dismissal, (or discontinuance,) as to one of two makers of 
a promissory note, and judgment against the other, where the 
record shows service of process on, and declaration against 
both, is error.— Sadler et al. v Houston & Gillespie. 


DISTRIBUTEE. 


1, Whether Chancery will entertain jurisdiction of the claim of 
a distributee, where the County Court has made a distinct 
aid final order of distribution, awarding to each distributee 
the amount of his distributive part— Quare. --- Cherry and Bell 
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2, But the mere ascertainment, by the County Court; of the sum 
remaining in the hands of representatives, even if the settle- 
ment be final, will not divest Chancery of jurisdiction, when 
applied to by a distributee (especially a femme covert,) to 
compel payment of a portion to which entitled.—ib. 

3. Where a bill in Chancery is filed by one, to compel the pay- 
ment by an administrator, of a distributive share in the es- 
tate of his wife’s brother, the wife must be joined, where i 
appears that the complainant inlermarried with his wife, after 
the intestate’s decease.---ib. 

4, In a bill in Chancery, by a distributee, to compel the pay- 
ment of a distributive share of an estate, if seems, that other 
distributees need not be made purties.—ib. 

5 Where a bill in Chancery is filed by a distributee, te compel 
a payment by the representatives of an estate, of a distribu- 
tive share, the fact, that the Orphans’ Court has previously, 
by a settlement, (final or otherwise,) ascertained the amount 
to which the distuibutee is entitled, will not preclude the re- 
presentative from showing mistakes in that settlement, of pay- 
ments, subsequent to the settlement, and of which then igno- 
rant; or any other matter whichin equity and good conscience, 
may be relied on in defence.—vb 





DISTRIBUTIVE SHARE. 

1 A decree ascertaining the amount of a distributive share in 
an estate, and giving judgment thereon, can not be entered, 
nunc pro tunc, upon proceedings had upon the final settlement 
of an estate, prior to the passage of the act of 1832.—Black- 
well’s ex’ors v Meneese. 

2 A judgment against executors, for a legacy or distributive 
share of a feme covert, in an estate, rendered on proceedings, 
in the name of the husband alone, is erroncous.--ib. 


ERROR, AND WRIT OF, 

1. The omission to crave oyer of the condition of the bond, in 
a case, where upon craving oyer of the bond, the bond 
and condition are read to the defendant, is not error... Trus- 
tees of the University of Alabama v Winston. 

2 A party who should have plead in a cause, but who has pro- 
ceeded to trial, without objecting, as upon a regular issue, will 
not be permitted to avail himself, in error, of the absence of 
a plea or issue—none appearing in the record, where a ver- 
dict and judgment seem to be rendered as upon issue form- 
ed.---Baker v Washington and Washington. 

‘ 3. Where the result of a decision below, is correct, this Court 

i will not reverse, because the inferior Court has assigned im- 

proper grounds for its determination.— Dawson v Turner. 
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4. A dismissal (or discontinuance,) as to one of two makers of a 
promissory note, and judgment against the other, where the 
record shows service of process on, and declaraiion against 
both, is error... Sadler et al v Houston & Gillespie. 

5. Substantial defects in pleadings, (where a declaration does 
not contain a substantial cause of action, and a material issue 
be not tried thereon,) are available in error, though not object- 
ed to in the Court below. —Rives § Mather v M’Losky § Ha- 

gan. 

6. Mere supposed errors in the decision or direction of an infe- 
rior Court can only be brought to the notice of this Court, by 
bill of exceptions, signed and sealed in the cause. _ ib 

7. Points raised in this Court, relative to the testimony in a 
cause, should appear to have been distinctly presented to the 
Court below; otherwise, all proof respecting such points will 
not be presumed to have been embraced in the bill of excep- 
tions: and a presumption will be entertained, to sustain the 
judgment, that sufficient testimony was before the inferior 
Court, but not spread upon the record. - -ib. 

8. The refusal of a Court to give a charge, to which a party, in 
point of law, is entitled, is error, though the Court subse- 
quently, gives a direction which, by inference, may lead to 
the extent of the charge refused.. -ib. 

9. If a party is not entitled toa charge of the Court as request- 
ed, the Court may refuse it in toto; and is not bound to modi- 
fy or reform it for the party .—-ib. 

10. A judgment against executurs, for a legacy or distributive 
share of a feme covert, in an estate, rendered, on proceedings, 
in the name of the husband alone, is erroneous.—-Blackwell’s 
ex’ors v Meneese. 

11. Where a judgment was entered against one, as a late she- 

riff, upon a motion, and there was no showing in the re- 

cord, for what violation of duty in returning an execution, 
the judgment was entered, it was held to be erroneous.— 


Ayres v Dobson & Hughes. 


ESTOPPEL. 

1.In a case where land is purchased at a sheriff’s sale, as the pro- 
perty of a defendant in execution,who,togethcr with a stranger 
to the execution, are in possession, and trespass to try title is 
brought by the purchaser, against the latter, the doctrine of 
estoppel does not apply, and the defendants, in the absence of 
fraud may set up an out-standing title, by giving in evidence, 
a deed made to a vendee, by the defendant in execution, (be- 
fore the judgment against him;) and thus, show that they are 
tenants under the prior purchaser.—M’ Gee v Eastis. 


EVIDENCE. 
1. Parol proof is admissible to show, that a conveyance, abso- 
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9. Evidence of declarations by a defendant, in trover, at the 
time of a demand, shewing a reasonable qualification of, or 
excuse for, his rofeea!, founded i in fact, would be admissible, 
as testimonv—if t he Court were first apprised, that such de- 
clarations tended to establish the fact, that such qualification 
or excuse were made.— Dent & Cade v Chile 3, adm’r. 

10. The acknowledgment, (properly certified,) of the execution 
of a deed, before a forvizn notary, without registration here, 
would be sufficient to authorise its reception, in evidence, un- 
der the acts oi 1803, and 1012.— Toulmin v Austin, 410 

11. Parol or extrinsic evidence, is admissible to establish the 
consideration of a deed, provided it be not incompatible with 
the consideration expressed i in the deed itsetf--ib. 410 

12.A witness testifying in chief, should fturni-h facts, from which 
his opinion or be slief of a matter'is drawn; but this Court will 
not draw inferences, that this rule has been departed from, 
where the bill of exceptions dves not show a state of things 
to authorise it.—ib. 410 

13. Mere objection to the interest of a witness in the subject mat- 
ter of an action, will not render him incompetent—-he not be- 
ing interested iu ihe event of the suit.— MW Gee v Easlis. 26 

14, In an action of trespass totry titles by a purchaser, at a she- 
riff’s sale, against tenants upon the premises, one of whom 
is the defendant tn the execution, under which the purchase 
is made—a vendee to whom the defendant in execution has 
conveyed the premises, is a compet: nf witness on the part of 
the defendants, to prove that they are tenants under him.--1b. 426 

15.Inacase where land is purchased at a sheriffs s:le, as the pro- 
perty of a defendant in execution,who,together with @ siranger 
to the execution, are in possession, and trespass to try title is 
brought by the purchaser, against the latter, the doctrine of 
estoppel does not apply, and the defendants, in the absence of 
fraud may set up an out-standing tile, by giving in evidence, 
a deed mide to a vendee, by the dele ndant i in execution, (be- 
fore the judgment against him;) and thus, show that they are 
tenants under the prior purchaser.—«b. 


EXCEPTIONS, FILL OF. 

1. Mere supposed evi ors in the decision or direction of an in’e- 
rior Court can only be brought to the notice of this Court, !y 
bill of exceptions, signed and sealed in the cause. - Rives ¥ 
Mather v M Losky §& Hagan. £30 

2. Points raised in this Court, relative to the testimony ina 
cause, should appear to lave Leen disiincily presented to the 
Court below; otherwise, all proof respecting such points w Il 
not be presumed to have. been embraced in the bill of excep 
tions: and a presumption will be entertained, to sustain the 
judgment, that sutiicient testimony was before the inferior 
Court, but not spread upon the record... ib. 330 

3. A witness, testifying in chief, shouid turnish facts, from which 
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his opinion or belief of a matter is drawn, but this Court will 
not draw inferences, that this rule has been departed from, 
where the bill of exceptions does not show a siate of things 
to authorise it.— Zoulmin v Austin. 


EXECUTION. 

1. The power of Courts to quash irregular executions is not li- 
mited to periods prior to their return; but such executions 
may be quashed after their return, especially if they still 
have virtue.—Jsaacs and Bagley v Judge of Jefferson County 
Court. 

2, Where a judgment was entered against one, as a late she- 
riff, upon a motion, and there was no showing in the re- 
cord, for what violation of duty in returning an execution, 
the judgment was entered, it was held to be erroneous.— 
Ayres v Dobson Sy Hughes. 

3. Mt seems, that an injury accruing to a plaintiff in execution, 
from the mere unpropriety of the return endorsed thereon, by 
a sheriff, would not authorise a proceeding against the latter, 
in the summary mode pointed out out by statute.—7b. 


EXECUTORS AND ADMINISTRATORS, 

1, Where a bill in Chancery is filed by one, to compel the pay- 
ment by an administrator, of a distributive share in the es- 
tate of his wie’s brother, the wife must be joined, wiere i 
appears that the complainant inlermarried rith his wife, after 
the tnlestale’s decease.--- Cherry and Bell v Belcher. 

2 Where a bill in Chancery is filed by a distributee, te compel 
a payment by the representatives of an estate, of a distribue 
tive share, the fact, that the Orphans’ Court has previously, 
by a settlement, (final or otherwise,) ascertained the amount 
to which the distaibutee is entitled, will not preclude the re- 
presentative from showing mistakes in that settlement, of pay- 
ments, subsequent to the settlement, and of which then igno- 
rant; or any other matter whichin equity and good conscience, 
may be relied on in defence.—ib 

3. Where a vendor of lands, chooses, after the death of the 
vendee, to rescind the contract, an action may well be main- 
tained by the vendee’s representative, to recover money paid 
by the vendee in his life-time, in part consideration of the 
contract.—Castleberry v adin’r of Pierce. 

4. Thus, where one, having contracted for the purchase of lands, 
gave his notes therefor, payable to the vendor, and received 
from the latter, a bond, conditioned for the execution of ti- 
tles, when the last pay ent should be made; and subsequent- 
ly made partial paymenis and died; and afterwards, before 
letters were granted on ‘he vendee’s estate, the vendor enter- 
ed upon the land, and took possession and conveyed to a 
stranger; it was held, that the administrator of the vendee 
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was entitled to an action for the monies paid by the latter, in 
his life-time, in part consideration of the purchase. —7b. 
5. An exee ter can not, by a resignation of his authority, as 


{ 


such, avoid the rendition ef seca jud ments or decrees a- 





gatnst him as may be in regular pre gress, for assets unadmi- 
nistered at the time of resiguation,— Thouason and Haynes, 
ex’ors V Blachwell. 

6. Thus, where, by regular proceeding against two executors, 
it has been ascertamed that an estate is indebted to a eredi- 
tor, in a particular amount, aad the Court is pursuing an in- 
vestigation, as to whether the executors are chargeable for 



























the sane, on account of assets in their hands —one of the ex- 
ecutors can not, by resigning his authority, avoid tbe rendi- 
tion of a judgment or decree against himselii —.d. 

7. And, il seems, that the restgnation of an executor would not, 
of itself, be good, if not filed in the clerk’s office, but merely 
tendered to the Court, which takes no order upon it.—tb. 

8. A judgment against executors, for a legacy or distributive 
share of a feme covert, in an estate, rendered, on proceedings, 
in the name of the husband alone, is erroneous.—-Blackwell’s 


ez’ors v Mencese. 


FACTOR. 


1. Generally a factor, not restrained by instructions to the con- 
trary, may sell the goods of his principal on credit, and take 
a note for payment in his own name, without personal respon- 
sibility. — Goldihwaite & Tarlion v MW Whorter. 

2. Exceplions, varying the general rule, that a factor may sell 
the goods of his principal, on a credit, and take a note for 
payment in his own name, must be shown by the party seek- 
ing to charge him, personally ---ib, 

3. That a factor has taken ante in his own name, forthe goods 
of his principal, is not a cireumstance, in connection with 
others, from which to infer that the factor designed making the 
debt his own.---1b. 


FERRY. 


1. The keeper (or owner) of a public ferry is bound to transport 
persons across the stream, after night; and a failure to do 
89, will subject him to an action, under the statute—without a 
suit upon the bond.—Pate v Henry. 

2. But semble, that in such action, the ferry owner may show in 
excuse for such failure to put one across the stream, afier 
night, the prevalence of high winds, rendering it dangerous 
to attempt to cross the river; or that the application was made 

after the usual bed time, and that the residence of the keeper 

was at some distance from the ferry.---t6 
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FRAUD, AND. FRAUDULENT CONVEY 


1. 


2. 


3.1 


InDEX 


The statute of 1803, upon the subject of frands and fraudu- 
i] 


} hrapee Meds r riast r - 

lent conveyances, does not emodrace dee ds of trust, mortga 
‘ / Se . > ne 

ges or other eonvevances, unor v thaahle consideration, so as 
to render their proof or acknowl dement and registration, 


within twe Pe montis, as requi ed hy the second section of 
>? : 
that act, necessary to their validity. — Baker v Washingion 


and Washing’ 


— so . } ] P an tr 
So. this statute was held not to include a deed of trust, [of 
: : 
pe rsonal pre perty.| vy Preluaolie€ cONSsTECTALTION, (EXEC uted pri 
F ya ae 7 | er  20CQ rer Phat ce } ’ 
or to the enactment of the statute of 1828.) as that its validi-e 
| } | o} . d . 2 j } 


ty depended upon the proof eracknow ledgment and registra- 
tion, required in the se cond section of the act of 1803 il 

nsuch case, proofolthe original execution ol the deed of trust, 
by one of the subseribing witnesses, heid to be sufficient “fe 
authorise its being read to the jary.— ib. 


4. But in the case of such deed of trust, not embraced by the 


statute of 1828, and required to be thus proved and recorded, 
the mre recording of i, would not be notice to allthe world, 
of the condition of the property conveyed.—ib. 


GARNISHEE. 


5. 


. 


A recovery in assumpsit ¢ an not be head. of the amount paid 
by a garnishee in atrachie where the judgment has been 
reversed tor mere irre pet ee vy, and where tt appears that the 
J 

to the defendant, and by the latter, to the plaintif in the ate 
tachinent.---Dincan v Ware's ex'rs. 

A debt due from a garu:shee, to a defendant in attachment, tf 
seems, should be considered, tn all respects, as the property 
of the latver.---1), 


amount recovered against the garnishee ts justly due by him, 


3. But where such debt is clearly due from such defendant to 


4. 


the plaintu? in attachment, a payment by the garnishee, on a 
judgment recovered against him,as such, will discharge all 
liability to the deter | mf, as his creditor.— b. 

In a proceeding, under statute, conte sting the answer of a 
garnishee in attache it, evidence can not be introduced, by 
the plaintt{f, to show that a note, due bythe garnishee, to the 
defendant in attachment, has been fraudulently assigned by 
the latter, to a third persdn, to avoid the debt attached.--- 
Simpson § Gordon v Tippin. 


GUIRDIAN AND Ww 


3. 


2. But in such action, oni the general issue, of non-aesump- 


In an action by a guardian to recover money had aud receive 
ed to the use of his ward. by aformet guna dian, the riaht of 
he olainti? ie : 

the plamntul to sue as such guardian, may well be plead by 
the defendant.--- Tale, guardian, vy Gilbert. 
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sil, the Court has no right, for want of profert of let‘ers of 
guardianship, or of proof of the appointment of the plaintiff, as 










guardian, todivect tue jury to find tor the defendan:.--id. 114 
3. A guardian generally and legaily appointed according to 

statute, may well maintain an action in dts ows nae, for the 

use of his ward.---id, 114 
4, lt seems, it would be otherwise, in cases where one sues asa 

mere proche aut, or guardian ad lilei.---d. 114 











INDORSER AND INDPORSEE, 

1. di seems, that the law, requiring a suit 2gainst the maker of a 
promissory note, to tue first Court aiter due, and return of nul- 
la bona, ts an execution thereon, on order to charge the in- 
dorser, does not contemplate cases, where, from absence of 
the macer from the State, his absconding or other cause, it is 
impossible or impracticable to bring suit against him,---Ro- 
beris v Kilpatrick. 96 

2. But ia an action in the Circuit or County Courts, by_an in- 
dorsee of a promissory note, against the indorser, mere ab- 
sence of the maker of the note trom the Counly, will not ex- 
cuse a suit, and return of nulla bona to an execution thereon, 
against the latter---if he has a known residence im any parl of 
the Siate.---tb. 96 

3. So, an averment in a declaration, by the indorsee of a promis- 
sory note, against the indorser, ‘“‘that the maker of the note 
left the county, and went beyond the jurisdict on of the Coun- 
ty,” &c. heid insuflicient ---th, 96 

4, ‘The statutes of 1828 and 1829, defining the liability of indor- 
sers, act upon the nalure of cont ucts, and not merely upon 
the remedy for enforcing them; and so do net embrace the 
case of a note, assigned prior to their passage.---Bluodgood v 276 
Cammack. 

5. An averment in a declaration by the indorsee of a note, (as- 
signed prior to the passage of the acts of 1828 and 1829,) 
against the indorsor, of demand and notice---held sufficient. 




























































tb. 276 
JEOF AILS. 
‘ 1. In an action, (commenced before a justice, and taken by ap- 
peal to a Superior Court,) upon a note payable in cotton, an qi 





Omission to set out the value of the cotton in the statement, 
is cured by a verdict, ascertaining the value: or, at least, by 
the statute of jeolails.---Jrvin vy Vichols. 189 













JUDGMENTS. 
1. Assignments of judgments pass. only equitable interests, not 


authurising actions at law, ia the name of the assignees.--- 
Black, adm’r v Evereit. 6 
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2. Thus, a judgment obtained by one and assigned by him, can 
only be sued upon after his death, in the name of his repre- 


sentative; and noi in that of the assignee.---1b 

A plea man action upon a judgment against one, that “the 

defendant was always ready and willing, and is ready and 
willing to liquidate the judgment, but that the plaintilf failed 
to ascertain and credit the amount of certain sums cdllected, 
under “certain agreements,” &c. “orto pursue all, or any le- 
gal means, to recover all or any insolvencies, or to prosecate 
for losses, by the negligence, or want of proper management 
of the attorney emploved by said piainti?: or to render any 
account to said deiendant,”? &c. held to be bad on demurrer. 
ab. 

4, Assumpsit is the proper action to recover back money paid 
upon a judgment which is afterwards reversed.—Duncan v 
Ware's ex’ors. 

5. Bat a recovery in assumpsit can not be had of the amount 
paid by a garnishee in attachment, where the judgment has 
been rev rsed tor mere irregularity; and where it appears 
that the amount recovered against the garnishee Is justly 
due by him, to the defendant, and by the latter to the plain- 
tiffin the attachment. —ih. 

6. A debt due trom a garnishee to a defendant in attaeqment, i 
seems, should be considere | in atl respects, as the property of 
the latter —7d. 

7. But, where such debt is clearly due from such defendant to 
the plaintiff in attachme>t, a payment by the garnishee, on 
a judgment recovered against him, as such, will discharge all 
liabiluy to the defendant, as his ditor, —ib. ; 

8. In detinue for a slave, il ecems that the verdict should be go- 
verned by the value of the slave, at the time the suit Is com- 
menced or demand made Ross. 

9. Inthe action of detinue for a slave, the death of the slave, 
pending the action, will not discharge the judgmeat.—ib. 

10.So0, wherein detinue fora slave.the slave diad pending the ac- 
tion, and a judgment was rendered in favor of the plaintiT in 
the action, for the slave or the value; it was held, that Chance- 
ty had no power to interpose in favor of the defendant, and 
enjoin the judgment, on the ground of the death of the slave, 
pending the suit.—id. 

1]. An executor can not, by a resignation of his authority, as 
such, avuid the rendition of such judgments or decrees a- 
gainst himas may be in regular pr Tress, for assets unadini- 


histered at the time of resignation.— Thomason and Haynes, 


ez’ors v Blaclweli. 

12. Thus, where by reoular proceeding against two executors, 
it has been ascertained that an estate is indebted to a eredi- 
tor, ina particular amount, and the Court ts pursuing an in- 
Vestigation, as to whether the executors are chargeable for 


the same, on account of assets in their hands—one of the ex- 
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equtors can not, by resigning his authority, avoid the rendi- 
tion of a judgment or decree against himsel!.—7) 

13.The acknowledgment by one partner, in the name of a firm, 
of the service of process---afler a disseluwioa of the co-part- 
nership---will not authorise a joint-judament against the (late) 
partners, generally. --Demoli, sure. v Swoiacs aia’. 

14.A decree ascertaining the amount of a distribulive share in 
an estate, and giving judgment thereon, car not becentered, 
nune pro line, upon proceedings had upon the iinal settlement 
of an estate, prior to the passage of the act of 1052.—islack- 
well’s exrors v Mencese. 

15.A judgment against executors, for a legacy or distributive 
share of a feme covert, in an estate, rendered on proceedings, 
in the name of the husband alone, is erroncous.--i), 

16. A judgment against a party must be based upon certain, de- 
finite and regular proceedings, which the record must dis- 
close.— Ayres v Dobson & Hughes. 

17. Thus, where a judgment was entered against one, as a late 
sheriff, upon a motion, and there was no showing in the re- 
cord, for what violation of duty in retarning an execution, 
the judgment was entered, it was heid to be erroneous.—id. 


JUSTICE OF THE PEA 

1; The holder of a note paya'le in a sum exceeding fifty dollars 
has the right, (without the maker’s consent,) to credit it with 
an amount by which it can be reduced within the Jurisdiction 
of a justice of the peace, aud sued before the latter.—.Vibbs 
use, Sc. vy Moody, 


LANDS. 


1. The question of the right of the Trustees of the University, 
to sustain an action upon a bond, (given for lands,) after a for- 
feiture thereof has accrued, may properly arise on demurrer 
to the declaration —it containing no averment of any fact which 
would authorise the suit.— Trustees of the Uuiversity of laba- 
ma v Winston. 

2. The acts of the legislature of 1821-2, providing for a sale of 
the University lands, imposed an absolute forleiture of the 
Jands, asa penalty for failing to make punctual payment of 
the purchase money, so that bonds given under the provisions 
of those statutes, for University lands, are not recoverable 
unless put in suit within three months after due.—ih. 

3. It would seem that the vendee of such lands, under those acts, 
would have no right to pay the purchase money at any time 
within the three months after the payments became due, and 
thus prevent a forfeiture. —29. 

4. The title of a purchaser of these lands, is purely equ table, 

and the fee simple remains in the Trustees of the University, 






18f 


293 


397 


397 


44] 


44} 


198 


17 


17 


\7 

















INDEX. 


until the whole purchase money is paid: so, a failure to dis- 
charge the instalments, af the day due, creates an absolute 
forfeiture. and vests the doers title immedi itely in the Trus- 
tees, ant d di charac sthe vende 5 bo nd s.— th, 

6. An elcction of the Trustees, however, to sue upon the bonds 
of the vendee, must be made within three months after they 


fall due, and they must be sued within that time, cr not at all. 


Ww. 

7. Where the trustees elect to pursue their remedy upon the 
bond, and do sue within three months after the forfeiture, the 
equitable title of the vendee, which has been divested bya 
forfeiture, | reveeted by the suit, and continues until 
a failure ( lect the money by snit.—w 

8. la such case, a Judgement and excention, the result of such 
suit, can not be continued in foree, with th intention if pro- 
curing their satisi nin future; but.in the event of a ca sa, 
returned non est, or fi. fu., nulla bona, the land being protected 
from execution becomes forieit |, and when resorted to un- 
der the law, satisfies the whole judg nent.—ib. 

9. An occupant of the public lands of the United States, may 


maintain trespass, quare clausum fregil, against a stranger.— 
Duncan v Polls. 

10 The occupancy by one, of the public domain, forms, so far, at 
least, as trespasses by a stranger are concerned, a tenancy 
at will; and not a mere tenancy from year to year... .ib. 

11, Where a vendor of lands, chooses, after the death of the 
vendee, to rescind the contract, an action may well be main- 
tained by the vendee’s representative, to recover money paid 
by the vendee in his life-time, in part consideration of the 
contract.—Casiliderry v adin’r of Pierce. 


12 Thus, where one, having contracted for the purchase of lands, 
gave his notes therefor, alte to the vendor, and received 
from the latter, a bond, conditioned for the execution of ti- 
tles, when the last pay nent should be made; and subsequent- 
ly made partial payments and died; and afterwards, before 
letters were granted on the vendee’s estate, the vendor enter- 
ed upon the land, and took possession and conveyed to a 
stranger; it was held, that the administrator of the vendee 
was entitled to an action for the monies paid by the latter, in 
his life-time, in part consideration of the purchase.—ib. 

13, Where A, being in — ssion of a house, on public land, 
under a lease from B, who, previously, by a verbal contract, 
had sold the possessory Gaia in the premises, to C, without 
A’s knowledge, ejected C, (who had entered,) and burned 
the house---it was held, that an indictment for arson, lay not 
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14, Where a sale of real estate has been made by a first purchas- 
er, toa second bonus fide vendee, with pul nolice of incumbrances, 
upon valuable consideration, and no conveyance has been 
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made, or any part of the purchase money paid; Chancery 

will arrest the entire subsequent sale, and sustain the lien of 

the original vendor, for the purchase money, upon the premi- 
ses sold.— Dufphey v Frenaye. 

15. But in such case, where part of the purchase money is paid 
by the second vendee, and the possession and title deeds have 
passed to him, he will be protected in Chancery to the amount 
of all advances made in consideretion of the purchase, before 
notice of an incumbrance, (and, if would seem, in some cases, to 
the extent of valuable improvements, ] against the lien of the 
original vendor, who may have taken an incumbrance for the 
purchase money, but failed to give notice, either actual or 
constructive.—1b. 

16. A, having purchased real estate from B, executed notes for 
the purchase money, and a mortgage to secure the payment, 
which was acknowledged before one justice of the peace, and 
recorded in the office of the clerk of the County Court. Af- 
terwards, before the payment of the purchase money, A be- 
ing in possession, made a bona fide sale of the premises, to C, 
upon a valuable consideration, and placed C in possession, re- 
ceiving part of the purchase money, and executing uncondi- 
tional title deeds; without notice to C, of the lien of B.C, 
subsequently being informed of B’s lien, agreed with A, to 
withhold the payment of the instalments due by C, until the 
sequel of B’s claim; who filed a bill praying a foreclosure of 
his mortgage, and a sale of the lands for the discharge of his 
lien: on this bill it was held— 

Ist. That the recording of the mortgage taken by B, under 
the acknowledgment before one justice of the peace, could not 
operate as notice to C, of the incumbrance upon the lands. 

2nd. That the lands should be sold by the master in Chan- 
cery, (giving C time to discharge the amount of the incum- 
brance,) and the proceeds, after first discharging the amount 
advanced by C, before notice of the incumbrance, applied to 
the payment of the suin due B, under the mortgage.—ib. 

17. It seems, that notice, either actual or constructive, is not ne- 
cessary to be traced to the purchaser of real estate, at a Mar- 
shal’s or sheriff’s sale, in order to protect a stranger, under 
a bona fide out-standing anterior title, derived from the debt- 

or.— Toulmin v Austin. 

18. Actual notice of a bone fide anterior out-standing title, deriv- 
ed from a debtor, is good, if exhibited to a purchaser of real 
estate, at the time of the sale thereof.—ib. 

19 Where real estate was sold as the property of a debtor, bya 
Marshal under execution, and at the time of the sale, a deed, 
purporting to express valuable consideration and be bona fide, 
was exhibited, executed by the debtor, long anterior to the 
judgment under which the execution issued, and containing 

an acknowledgment before, and certificate by a foreign nota- 
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: ry, it was held, that the time and manner of the notice to the 
purchaser, was sufficient to protect the out-standing title—tb. 410 


LEGISLATIVE APPOINTMENTS. 

: 1, The Supreme Court has no authority, on the relation of the 
attorney general, in behalf of the State, to enquire into the 
constitutionality of an appointment by the legislative depart- 


ment of a judicial otlicer.— State, ex rel. Altorney General, v 
: Paul. 40 
2. Thus, where the legislature having established a new judi- 


cial circuit, at the same session, elected one of its own mem- 
15 ig bers, the judge thereof—it was held, on an information, in the 
nature of quo warranto, filed by the attorney general, in the 
name of the State, that this Court had no power to control 
the appointment by any inquiry into the constitutional pow- 
er of the legislature, to make the election.——ib. 40 


LEX LOCI. 

1, A deed made between parties in another State, under a con- 

tract contemplating no final executiou or performance, in this 

State, must be controlled in its effect, (as to validity against 

the lien of strangers upon the property conveyed,) in respect 

to its proof or acknowledgment and registration, by the laws 

of the State where executed. — Caldwell vy Edwards, 312 
Thus, where slaves, at the suit ofa creditor, had been attach- 

ed in this State, and trespass was brought against the sheriff, 

and a bill of sale was relied on, made by the debtor to the 

plaintiff, in the State of Tennessee; and it appeared that the 

bill of sale had not been proved or acknowledged and record- 

ed, within twelve months from its date, as required by the sta- 

tutes of Tennessee—it was held that the bill of sale was void 

and of non-effect, as against the lien acquired in this State: 

15 and so no trespass lay against the sheriff.—7b. , 312 


i) 








LICENSE. 
1. Under the word “‘museum’’ as contained in the sixth section 
of the act of 1827, ‘to raise a revenue for the support of go- 


10 FP vernment,” &c. is comprehended an exhibition of living ani- 
: mals.---Bostick v Purdy et al. 105 
: 2, The owners of such exhibitions are therefore, subject to the 

10 payment of the penalty imposed by that section, for failure to 
take out the license authorised therein.—ib. 105 
q LIEN, 


1, Where a sale of real estate has been made by a first purchas- 
er to asecond bona fide vendee, without notice of incumbrances, 
upon a valuable consideration, and no conveyance has been 
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made, or any part of the purchase money paid; Chancery 
will arrest the entire subsequent sale, and sustain the lien of 
the original vendor, forthe purchase money, upon the premi- 
ses sold.—Dufphey v Frenaye. 

2, But in such case, where part of the purchase money is paid 
by the second vendee, and the possession and title deeds have 
passed to him, he will be pr ake eted in Chancery, to the a- 
mount of all advances made in consideration of the purchase, 
before nolice of an iacumbrance, (aud, tf wou! I? seein, in some 
cases, to the extent of valuable improvements,) against the 
lien of the original vendor, who may have taken an tmeum- 
brance for the purchase moncy, but jailed iv give notice ei- 
ther actual or constructive.—ié 

8. A, having purchased real estate from B, executed notes for 
the purchase money, and a mortgage to secure the payment, 
which was acknowledged beiore one justice ol the peace, and 
recorded in the office of the clerk of the County Court. Af 
terwards, before the payment of the purchase money, A, be- 
ing in possession, made a bona fide sale of the premises to C, 
upon valuable consideration, and placed C in possession, re- 
ceiving part of the purchase money, and executing uncondi- 
tional title deeds; without notice to C, of the lienof B. C, 
subsequently being informed of B’s lien, agreed with <A, to 
withhold the pay ment of the instalments due by C, until the 
sequel of B’s claim; who filed a bill, praying a foreclosure of 
Lis mortgage, and a sale of the lands, for the discharge of his 
lien: on this bill it was held— 

Ist. That the-recording of the mortgage taken by B, under 
the acknowledgment before one justice of the peace, could not 
operate as notice to C, of the incumbrance upon the lands. 

2nd. That the lands should be sold by the master in Chan- 
cery, (giving C time to discharge the amount of the incum- 
brance,) and the proceeds, atter first discharging the amount 
advanced by C, before notice of the incumbr: ce, applied to 
the payment of "the sum due B, under the mortgage.---id. 

4. A deed made between parties in another State, under a con- 
tract, contemplating no final execution or performance, in this 
State, must be controlled in its effect, (as to validity against 
the lien of strangers upon the property conveyed,) in repect 
to its proof or acknowledgment and registration, by the laws 
of the State where executed.--- Caldwell y Edwards. 

5. Thus, where slaves at the suit of a creditor, had been aitach- 


ed in this State, and trespass was brought against the sheriff, 
and a bill of sale was relied on, made by the debtor to the 
plaintifi, inthe St te of Tennessee; and tt eppeared that the 
bill of sale hac not been proved or acknewledved and record- 


ed, within twelve monilis irom iis date, as r¢ quired by the sta- 
tutes of Tennessee—it was held, that the bill of sale ‘was void 


215 


qr 











ea 




















INDEX. 493 


e and of non-effect, as against the lien acquired in this State: 
; and so no trespass lay against the sherift.---7b. 312 


mrroONW 


- MALICIOUS PROSE 
‘. Trespass on the case ts the proper action for a malicious pro- 
secution, arising as a consequence of information lodged by 

one against another — Randall v Henry. 367 
2. Information, charging aay offence for which a party may be 
arrested and prosecuted, will furnish ground for an action of 
malicious prosecution, irrespective of the grade of the of- 
: fence charged, or of the technical accuracy of the warrant 

5 , issued thereon —ih. _ 367 
3. Semble—It is not essential that a charge constituting the 
foundation of an action for malicious prosecution, should as- 
sume the legal certainty and technichal precision, requisite to 

4 show an indictable offence.—ib. 367 
4, Whether the making or altering of a pass (given to a slave,) 
: would constitute forgery, at common law, or by statute— 

quare.- -ib. 367 
5. But trespass on the case, for malicious prosecution, lays 
q against one charging another before a justice, on which 
charge he is arrested and prosecuted, with altering a pass.— 

ab, 367 





MORTGAGE. 
1. Parol proof is admissible to show that a conveyance, absolute 
on its face, was intended by the parties, to operate as a mort- 





gage or security.x— Hudson v Isbell. 67 
i 2. The testimony of a subscribing witness to a conveyance, as 
4 to matters agreed upon by the parties, at the time of execut- 


ing it, is not conclusive, and other witnesses may be introduc- 

ed to show what conversation passed between the parties, at 

the time of executing the conveyance; and who may likewise 

15 have been present.—ib. 67 

3. Where a bill in Chancery was filed, charging an absolute bill 
of sale of slaves, to have been intended as a mortgage, and 
there was a discrepancy in the testimony, as to whether the 
conveyance was, or not, intended as a mortgage---it was held, 
[under the circumstances, | that proof of the fact that the pro- 





12 perty was worth double the sum for which conveyed, should 
be regarded as evidence of the intention of the parties to 
4a hold the conveyance as a mortgeage.—-ib 67 
i, 4, In such case it was held. that the delivery of the slaves, into 
i, the possession of the vendee, was not, ( under the facts, ) en- 
§ titled to any consideration.—ib. 67 


5. In such case, the vendor having admitted in his bill, that the 
vendee was to have the use of the slaves, in lieu of interest 
on the money paid; and having charged no usury—held, that 
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the vendor was not entitled to hire, nor the vendee to interest, 
until from the time of an offer of the former to redeem.—ib. 

6. In detinue by the mortgagor of a slave, redeemable by:the 
terms of the deed, at a certain day, the mortgagor may show 
by parol proof, a verbal agreement to extend the period of 
redemption; and an offer to discharge the mortgage, in pur- 
suance of such extension.—Deshazo v Lewis. 

7. A claimant of property, levied on, under execution. can not, 
in a proceeding to try the right thereto, interpose a mortgage 
of the property levied on, executed to himself, from the de- 
fendant in execution.— Purnell et al v Hogan. 

8. A, having purchased real estate from B, executed notes for 
the purchase money, anda mortgage to secure tne payment, 
which was acknowledged before one justice of the peace, and 
recorded in the office of the clerk of the County Court. Af- 
terwards, before the payment of the purchase money, A, be- 
ing in possession, made a bona fide sale of the premises to C, 
upon valuable consideration, and placed C in possession, re- 
ceiving part of the purchase money, and executing uncondi- 
tional title deeds; without notice to C, of the lien of B. C, 
subsequently being informed of B’s lien, agreed with A, to 
withhold the payment of the instalments due by C, until the 
sequel of B’s claim; who filed a bill, praying a foreclosure of 
his mortgage, and asale of the lands for the discharge of his 
lien: on this bill it was held— 

Ist. That the recording of the mortgage taken by B, under 
the acknowledgment before one justice of the peacec, ould not 
operate as notice to C, of the incumbrance upon the lands, 

2nd. That the lands should be sold by the master in Chan- 
cery, (giving C time to discharge the amount of the incum- 
brance,) and the proceeds, after first discharging the amount 
advanced by C, before notice of the incumbrance, applied to 
the payment of the sum due B, under the mortgage.— Duf- 


phey v Frenaye. 


MOTION. 

1. Where a judgment was entered against one, as a late 
sheriff, upon a motion, and there was no showing in the re- 
cord, for what violation of duty in returning an execution, 
the judgment was entered, it was held to be erroneous.— 
Ayres v Dobson § Hughes. 

2. Ii seems, that an injury accruing to a plaintiff in execntion, 
from the inere wnpropriely of the return indorsed thereon, by 
a sheriff, would not authorise a proceeding against the latter, 
in the summary mode pointed out by statute.—-ib. 


MUSEUM. 
1. Under the word “‘museum”’ as contained in the sixth section 
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of the act of 1827, ‘‘to raise a revenue for the support of go- 
vernment,”’ &c. is comprehended an exhibition of living ani- 
mals.—Bostick v Purdy et al. 105 
9. The owners of such exhibitions are, therefore, subject to the 
payment of the penalty imposed by that section, for failure to 
take out the license authorised therein.—vb. 105 


NON-JOINDER. 

a judgment against executors, for a legacy or distributive 
shares of a feme covert, in an estate, rendered on proceedings, 
in the name of the husband alone, is erroneous.—Blackwell’s 
ex’ors v Meneese. 397 


NON-RESIDENT. 
1. Under the attachment laws of this State, absconding within 
the State, is alone a sufficient ground for an attachment, whe- 
ther the plaintiff or defendant, or both, be resident or non-re- 
sident within the State.---Middlebrook v. Ames 158 
2. So, aplea to process of attachment, that the defendant is a 
resident cilizen of another Stale, and never was within this State, 
with the intention of residing here, held bad.—ib 158 


NOTARY—FORFIGN. 

1, The acknowledgment, (properly certified,) of the execution 
of a deed, before a foreign notary, without registration here, 
would be sufficient to authorise its reception, in evidence un- 
der the acts of 1803, and 1812.— Toulmin v Austin. 410 


NOTE, PROMISSORY. 
1, A declaration against one, as the maker of a promissory note, 
by the name of ‘John’? C, &c. proceeding to set out the exe- 
cution thereof, by the “‘defendant;” will be sustained, by the 
production of a note, signed by “J.” C, &c.---there being no 
attempt to set out tbe note in hac verba.---Cantley v Hopkins. 58 
2. It seems, that the law, requiring a suit against the maker of a 
promissory note, to the first Court after due, and return of nul- 
la bona, to an execution thereon, in order to charge the in- 
dorser, does not contemplate cases, where, from absence of 
the maker from the State, his absconding or other cause, it is 
impossible or impracticable to bring suit against him.---Ro- 
berts v Kilpatrick. 96 
3. But in an action in the Circuit or County Courts, by an in- 
dorsee of a promissory note, against the indorser, mere ab- 
sence of the maker of the note from the County, will not ex- 
cuse a suit, and return of nulla bona to an execution thereon, 
against the latter---1f he has a known residence in any part of 
the State.---ib, 96 
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4. So, an averment in a declaration, by the indorsee of a promis- 
sory note, against the indorser, “that the maker of the note 
left the county, and went beyond the jurisdict on of the Coun- 
ty,”’ &c. held insufficient ---ib. 

5. Where, in an action upon a note payable in cotton, judgment 
is rendered, ascertaining the value of the cotton, this Court, 
in the absence of a bill of exceptions, or demurrer to the evi- 
dence, showing what testimony twas introduced, will not sup- 
pose that the note sued on, was the only evidence introduced. 
Irvin v Nichols. 

6. In an action, (commenced before a justice, and taken by ap- 
peal to a Superior Court,) upon a note payable in cotton, an 
Omission to set out the value of the cotton in the statement, 
is cured by a verdict, ascertaining tle value: or, at least, by 
the statute of jeofails.---ib 

7. The holder of a note payable in a sum exceeding fifty dollars 
has the right, (without the maker’s consent,) to credit it with 
an amount by which it can be reduced within the jurisdiction 
of a justice of the peace, and sued before the latter.—Vibbs 
use, &c. v Moody. 

8. A dismissal, (or discontinuance,) as to one of two makers of 
a promissory note, and judgment against the other, where the 
record shows service of process on, and declaration against 
both, is error.— Sadler et al. v Houston § Gillespie. 

9. The statutes of 1828 and 1829, defining the liability of indor- 
sers, act upon the nature of contracts, and not merely upon 
the remedy for enforcing them; and so do not embrace the 
case of a note, assigned prior to their passage.---Bloodgood vy 
Cammack. 

10. An averment in a declaration by the indorsee of a note, (as- 
signed prior to the passage of the acts of 1828 and 1829,) 
against, the indorsor, of demand and notice---held sufficient. 
tb. 

11. Generally a factor, not restrained by instructions to the con- 
trary, may sell the goods of his principal on credit, and take 
a note for payment in his own name, without personal respon- 
sibility. — Goldihwaile § Tarlion v M Whorler. 

12. Exceptions, varying the general rule, that a factor may sell 
the goods of his principal, on a credit, and take a note for 
payment in his own name, must be shown by the party seek- 
ing to charge him, personally.---b. 

13That a factor has taken a note in his own name, for the goods 
of his principal, is not a circumstance, in connection with 
others, from which to infer that the factor designed making the 
debt his own.---tb. 

14. Where the note of a stranger is received by a creditor from 
his debtor as collateral security for a debt, the crecitor is 
net bound to notify a debtor, of proposition of the the stran- 
ger, to discharge the note, in property, though by a failure to 
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receive such property, the amount of the note is ultimately 

lost. —Rives & Mather v M’Losky & Hagan. 330 
15An attorney at law can not legally transfer, in payment of his 

private debt, a note placed in his hands for collection, so as 

to bind his client thereby, either in law or in equity.---Craig 

v. Ely, ex’or. 354 
16.Where A, being an attorney, received from B, a note, drawn 

by C, for collection, and A, being indebted to D, transferred 

the note, in payment of his debt to D, under an arrangement, 

entered into between D and C, and himself—held that Chan- 

cery had the power to decree against C, for the amount of 

the note so transferred by A.—ib. 354 


NOTICE. 
1. It seems, that notice, either actual or constructive, is not ne- 
cessary to be traced to the purchaser of real estate, at a Mar- 
shal’s or sheriff ’s sale, in order to protect a stranger, under 
a bona fide out-standing anterior title, derived from the debt- 
or.— Toulmin v Austin. 410 
Actual notice of a bona fide anterior out-standing title, deriv- 
ed from a debtor, is good, if exhibited to a purchaser of real 
estate, at the time of the sale thereof.—ib. 410 
3. Where real estate was sold as the property of a debtor, by a 
Marshal, under execution, and at the time of the sale, a deed, 
purporting to express valuable consideration and be bona fide, 
was exhibited, executed by the debtor, long anterior to the 
judgment under which the execution issued, and containing 
an acknowledgment before, and certificate by a foreign nota- 
ry, it was held, that the time and manner of the notice to the 
purchaser, was suflicient to protect the out-standing title.-ib. 410 


29 


OCCUPANCY. 
1, An occupant of the public lands of the United States, may 
maintain trespass, quare clausum fregil, against a stranger.— 


Duncan v Poits. 82 
2. The occupancy by one, of the public domain, forms, so far, at 

least, as trespasses by a stranger are concerned, a tenancy 

at will; and not a mere tenancy from year to year.. 1b. 82 


1. It seems that quo warranto would be the proper remedy to 
test the right of an individual to an office or franchise, the 
duties and privileges of which he may be exercisinng and en- 
joying.— The Slale, ex rel. attorney general v Paul. 40 
2. The Supreme Court has uo authority, on the relation of the 
attorney general, in behalf of the State, to enquire into the 
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constitutionality of an appointment by the legislative depart- 
ment of a judicial officer.— State, ex rel. Aliorney General, v 
Paul. 

3. Thus, where the legislature having established a new judi- 
cial circuit, at the same session, elected one of its own mem- 
bers, the judge thereof—it was held, on an information, in the 
nature of quo warranto, tiled by the attorney general, in the 
name of the State, that this Court had no power to control 
the appointment by any inquiry into the constitutional pow- 
er of the legislature, to make the election.——ib. 


OYER. 

1. A prayer of oyerof a bond sued upon, and omission to crave 
oyer of the condition, where the evident intention of the de- 
fendant is to reach the condition, is a mere formal defect, 
amendable at any stage of the proceedings.— Trustees of the 
University of Alabama v Winston. 

2. The omission to crave oyer of the condition of the bond, in 
a case, where upon craving oyer of the bond, the bond 
and condition are read to the defendant, is not error.- vb. 


PARTNER. 

1. The acknowledgment by one partner, in the name of a firm, 
of the service of process---after a dissolution of the co-part- 
nership---will not authorise a joint-judgment against the (late) 
partners, generally.---Demott, surv. v Swaim’s adm’r. 

2. A prayer of oyer of a bond sued upon, and omission to crave 
oyer of the condition, where the evident intentiou of the de- 
fendant is to reach the condition, is a mere formal defect, 
amendable at any stage of the proceedings.— Truslees of the 
University of Alabama v Winston. 

3. The omission to crave oyer of the condition of the bond, in 
such case, where upon craving oyer of the bond, the bond 
and condition are read to the defendant, is not error.—ib 

4. The question of the right of the Trustees of the University, 
to sustain an action upon a bond, (given for lands,) after a for- 
feiture thereof has accrued, may properly arise on demurrer 
to the declaration—it containing no averment of any fact which: 
would authorise the suit.—ib. 

5. A declaration against one, as the maker of a promissory note, 
by the name of ‘‘John” C, &c. proceeding to set out the exe- 
cution thereof, by the “defendant ;” will be sustained, by the 
production of a note, signed by “J.”’ C, &c.---there being no 
attempt to set out tbe note in hac verba.---Cantley vy Hopkins. 

6. Assignments of judgments pass only equitable iaicrests, not 
authorising actions at law, in the name of the assignees.--- 


Black, adm’r v Everett. 
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7. Thus, a judgment obtained by one, and assigned by him, can 
only be sued upon after his death, in the name of his repre- 
sentative; and not in that of the assignee. —ib. 60 

g. A plea in an action upon a judgment againt one, that “the 
defendant was always ready and willing, and is ready and 
willing to liquidate the judgment, but that the plaintiff failed 
to ascertain and credit the amount of certain suins, collected 
under ‘‘certain agreements,” Xc. ‘‘or to pursue all, or any le- 
gal means, to recuver all or any insolvencies, or to prosecute 
for losses, by the negligence, or want of proper management 
of the attorney employed by the plaintiff; or to render any 
account to said defendant,”’ &c. held to be bad on demurrer.-ib. 60 

g, An averment in a declaration, by the indorsee of a promis- 
sory note, against the indorser, “that the maker of the note 
left the county, and went beyond the jurisdict'on of the Coun- 
ty,” &c. held insufficient ---Roberts v Kilpatrick. 96 

10, In an action by a guardian to recover money had aud receiv- 
ed to the use of his ward, by a former guardian, the right of 
the plaintiff to sue as ouch guardian, may well be plead by 
the defendant.--- Tale, guardian, v Gilbert. 114 

11. But in such action, under the general issue, of non-assump- 
su, the Court has no right, for want of profert of letters of 
guardianship, or of proof of the appointment of the plaintiff, as 
guardian, to direct the jury to find for the defendant.—-ib. 114 

12. A guardian generally and legally appointed according to 
statute, may wel] maintain an action in his own name, for the 


use of his ward.---2b. . 114 
13.1t seems, it would be otherwise, in cases where one sues asa 
mere prochein aint, or guardian ad lilem.---ab, 114 


14A party who should have plead in a cause, but who has pro- 
ceeded to trial, without objecting, as upon a ‘regular i issue, will 
not be permitted to avail himself, in error, of the absence of 
a plea or issue—none appearing in the record, where a ver- 
dict and judgment seem to be rendered as upon issue form- 
ed.---Baker v Washington and Washington. 142 
15. A plea to process of attachment, that the defendant is a 
resident cilizen of another State, and never was within this State, 
with the intention of residing here, held bad.—Middlebrook vy 
Ames. 158 
16. It seems, that a defendant in attachment, may not,by plea in 
abateinent, contest the truth of the facts charged as the ground 
of the attachment, where the affidavit and proceedings on their 
face, appear regular and sufiicient.---ib. 158 
17.Where, in an action upon a note payable in cotton, judgment 
is rendered, ascertaining the value of the cotton, this Court, 
in the absence of a bill of exceptions, or demurrer to the evi- 
dence, showing what testimony was introduced, will not sup- 
pose that the note sued on, was the only evidence introduced, 
Irvin v Nichols. 
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18. In an action, (commenced before a justice, and taken by ap- 
peal to a Superior Court,) upon a note payable in cotton, an 
omission to set out the value of the cotton in the statement, 
is cured by a verdict, ascertaining the value: or, at least, by 
the statute of jeofails.---ib. 189 

19. An averment in a declaration by the indorsee of a note, (as- 
signed prior to the passage of the acts of 1828 and 1829,) 
against the indorsor, of demand and notice---held sufficient. 
Bloodgood vy Cammack. 276 

20.Substantial defects in pleadings, (where a declaration does 
not contain a substantial cause of action, and a material issue 
be not tried thereon, ) are available in error, though not object- 
ed to in the Court below.—Rives § Mather v M’Losky § Ha- 
gan. 330 

21. It seems, that the statute authorising the assignment of many 
breaches, in actions on bonds, is to be construed as permit- 
ing only as many breaches to be assigned, as there are dis- 
tinct stipulations, or things to be done; and that under it, 
more than one breach can not be assigned to each stipulation. 
sed quare.--- Wade v Killough. 450 

22.Whether improper assignments of breaches, in the condition 
of a bond, would be fatal on general demurrer, quare.—ib. 450 

23.A plea to an action upon a bond, conditioned to execute titles 
at a particular day, averring that titles were made, but not 
showing at what time—whether before the commencement of 
the action, would, i seems, in a proper case, be considered 


defective.—ib. 450 
24. But, it seems, also, that such a plea, if faulty, would be ex- 
cused by a defective assignment of breaches.—ib. 450 


25. That a plea to an action upon a title bond, averred an execu- 
tion of the titles, by the defendant, and a stranger—heid not 
to be objectionable, because of the introduction of the name 
of the latter in the plea.—7b. 450 
26. It is a good plea, in an action, by a vendee of real estate, on 
the title bond, where the latter has not prepared and tendered 
a conveyance, that the vendor was ready to convey on the day 
specified in the condition.—2b. 450 
27. In such case, the plea need not aver a tender, by the vendor, 
of the abstracts of title: it being the duty of the vendee, to 
demand such abstracts, if necessary for the preparation of 
the conveyance.—ib. 450 


pRACTICE, CHANCERY. 


1. It isa general rule in Chancery proceedings, that when a 
case is heard, on bill, answer and exhibits without proof— 
the allegations in the answer, whether responsive or not, must 

be considered as true.— Cherry and Bell v Belcher. 13$ 
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PROCESS——SERVICE OF. 

1. Tne acnowledgment by one partner, in the name of a firm, 
of the service of process—afler a dissolution of the co-parner- 
ship—will not authorise a joint-jadgment | against the (late) 
partners, generally.— Demolt, surv. v Swain’s adm’r. 993 


E. QUO WARRANTO. 
1. It seems that quo warranto would be the proper remedy to test 
the right of an individual to an office or franchise, the duties 
and privileges of which he may be exercising and enjoying. 
The State ex rel. altorney general vy Paul. 40 
2, Thus, where the legislature, having established a new judi- 
cial circuit, at the same session, elected one of its own mem- 
bers the judge thereof---it was held on an information, in the 
nature of quo warranto, filed by the attorney general, in the 
name of the State, that this Court had no power to control 
the appointment, by any inquiry into the constitutional pow- 
er of the legislature to make the appointment.—ib. 40 








REGISTRATION. 


1 The statute of 1803, upon the subject of frauds and fraudu- 
E 

lent conveyances, does not embrace deeds of trust, mortga- 
j ges or other conveyances, upon valuable consideration, so as 


to render their proof or acknowledgment and registration, 
within twelve months, as required by the second section of 
that act, necessary to their validity. — Baker v FWVashington 
and Washington. 142 
2. So, this statute was held not to include a deed of trust, [of 
personal property,} upon valuable consideration, (executed pri- 
or to the enactment of the statute of 1828,) as that its validi- 
ty depended upon the proof or acknowledgment and registra- 
tion, required in the second sectiun of the act of 1803.—ib. 142 
3.In such case, proof of the original execution of the deed of trust, 
by one of the subscribing witnesses, held to be sufficient to 
) authorise its being read to the jury .—ib. 142 
4. But in the case of such deed of trust, not embraced by the 
statute of 1828, and required to be thus proved and recorded, 
the mere recording of it, would not be notice to all the world, 
» &§ of the condition of the property conveyed.—ib. 142 
5. A deed made between parties in another State, under a con- 
traet contemplating no final execution or performanpe in this 
State, must be controlled in its effect, (as to validity against 
the lien of strangers upon the property conveyed,) in respect 
to its proof or acknowledgment and registration, by the laws 
ofthe State where executed.——Caldwell v Edwards. 312 
; - 6 Thus, where slaves, at the suit of a creditor, had been attach- 
ed in this State, and trespass was brought against the sheriff, 
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and a bill of sale was relied on, made by the debtor to the 
plaintiff, in the State of Tennessee; and it appeared that the 
bill of sale had not been proved or acknowledged and record- 
ed, within twelve months from its date, as required by the sta- 
tutes of Tennessee—-it was held that the bill of sale was void 
and of non-effect, as against the lien acquired in this State: 
and so no trespass lay against the sheriit.---ib. 

9. The acknowledgment, (properly certitied,) of the execution 
of a deed, betore a foreign notary, without registration here, 
would be sufficient to authorise its reception, in evidence, un- 
der the acts of 1803, and 1812.— Toulmin v Ausiin. 


RESIGNATION. 

An executor can not, by a resignation of his authority, as 
such, avoid the rendition of such judgments or decrees a- 
gainst him as may be in regular progress, for assets unadmi- 
nistered at the time of resignation.— Thomason and’Haynes, 
ex’ors v Blackwell. 

2. Thus, where, by regular proceeding against two executors, 
it has been ascertained that an estate is indebted to a credi- 
tor, in a particular amount, and the Court is pursuing an in- 
vestigation, as to whether the executors are chargeable for 
the same, on account of assets in their hands—one of the ex- 
ecutors can not, by resigning his authority, avoid the rendi- 
tion of a judgment or decree against himself: —i. 

8. And, if seems, that the resignation of an executor would not, 
of itself, be good, if not filed in the clerk’s office, but merely 
tendered to the Court, which takes no order upon it.—2. 


RIGHT OF PROPERTY—TRIAL OF. 

1. A claimant of property, levied on, under execution. can not, 
in a proceeding to try the right thereto, interpose a mortgage 
of the property levied on, executed to himself, from the de- 
fendant in execution.— Purnell et al v Hogan. 


SALE 

1, It seems, that notice, either actual or constructive, is not ne- 
cessary to be traced to the purchaser of real estate, at a Mar- 
shal’s or sheriff’s sale, in order to protect a stranger, under 
a bona fide out-standing anterior title, derived from the debt- 
or.— Toulmin v Austin. 

2, Actual notice of a bona fide anterior out-standiug title, deriv- 
ed from a debtor, is good, if exhiblted to a purchase r of real 
estate, at the time of the sale thereof.—ib. 

8. Where real estate was sold as the property of a debtor, by a 
Marshal, under execution, and, at the time of the sale, a deed, 

purporting to express valuable consideration and be bona fide, 
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was exhibited, executed by the debtor, long anterior to the 
judgment under which the execution issued, and containing 
a? acknowledgment betore, and certificate by a foreign nota- 
ry, it was held, that the time and manner of the notice to the 
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purchaser, was sufficient to protect the out-standing title.-tb.410 
*% 


SECURITY. 

14, Where the note of a stranger is received by a creditor from 
his debtor as collateral security for a debt, the creditor is 
net bound to notify a debtor, of a proposition of the stran- 
ger, to discharge the note, in property, though by a failure to 
receive such property, the amount of the note is ultimately 


lost.-- Rives & Mather vy M’Losky & Hagan. 


SHERIFF 

1. Where a judgment was entered against one, as a late she- 
riff, upon a motion, and there was no showing in the re- 
cord, for what violation of duty in returning an execution, 
the judgment was entered, it was held to be erroneous.— 
Ayres v Dobson & Hughes. 

It seems, that an injury accruing to a plaintiff in execution, 
from the mere impropriely of the return endorsed thereon, by 
a sheriff, would not authorise a proceeding against the latter, 
in the summary mode pointed out out by statute.—ib, 


iS) 


SLAVE. 

1. Whether the making or altering of a pass (given to a slave,) 
would constitute forgery, at common law, or by statute— 
quare.. .Randall v Henry. 

2. But trespass on the case, for malicious prosecution, lays 
against one charging another before a justice, on which 
charge he is arrested and prosecuted, with altering a pass.— 


th, 


SUMMARY PROCEEDINGS. 

1, Where a judgment was entered against one, as a late 
sheriff, upon a motion, and there was no showing in the re- 
cord, for what violation of duty in returning an execution, 
the judgment was entered, it was held to be erroneous.— 
Ayres v Dobson & Hughes. 

2. It seems, that an injury accruing to a plaintiff in execution, 
from the mere impropriety of the return indorsed thereon, by 
a sheriff, would not authorise a proceeding against the latter, 
in the summary mode pointed out by statute.—ib. 


TENANCY. 


1. The occupancy by one, of the public domain, forms, so far, at 
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least, as trespasses by a stranger, are concerned, a tenancy 

at will; and not a mere tenancy from year to year.— Duncan 

v Potts. 

. In an action of trespass to try titles, by a purchaser at a she- 
riff’s sale, against tenants upon the premises, one of whom 
is the defendant in the execution, under which the purchase 
is made—a vendee to whom the defendant in execution has 
conveyed the premises, isa competent witness, on the part of 
the defendants, to prove that they are tensnts under him.— 
MW Gee v Eastis. 

3.In a case where land is purchased at a sheriff’s sale, asthe pro- 

perty of the defendant in execution, who, together witha slran- 

ger to the execution, are in possession, and trespass to try ti- 
tle is brought by the purchaser against the latter, the doctrine 
of estoppel does not apply, and the defendants, in the absence 
of fraud, may set up an out-standing title, by giving in evi- 
dence, a deed made to a vendee, by the defendant in execu- 
tion, (before the judgment against him;) and thus show thht 
they are tenants under the prior purchaser.—ib. 


2 


TITLE. 

’ 1. Where a title is acquired by a vendor, to premises sold after 
his sale and conveyance, such title vests eo insfanti in his ven- 
dee, and will inure tothe tse and benefit of the latter.— 
W Gee v Eastis. 


TITLE BOND. 

1. Apleato an action upon a bond, conditioned to execute titles 
at a particular day, averring that titles were made, but not 
showing at what time—whether before the commencement of 
the action; would, i seems, in a proper case, be considered 
defective.— Wade v Killough et al. 

2. But it seems, also, that such a plea, if faulty, would be ex- 
cused, by a defective assignment of breaches.—ib 

3. That a plea to an action upon a title bond, averred an execn- 
tion of the titles, by the defendant and a stranger-—held not 
to be objectionable, because of the introduction of the name 
of the latter in the plea.—ib. 

4. One who becomes the vendee of real estate, andtakes a bond 
for title, is bound to prepare and tender a conveyance to the 
vendor.—ib. 

5.It is a good plea, in an action by a vendee of real estate, on 
the title bond, where the latter has not prepared and tendered 
a conveyanee, that the vendor was ready to convey on the 
day specified in the condition.—ib. 

6. In such case the plea need not aver a tender, by the vendor, 
ofthe abstracts of title: it being the duty of the vendee to 
demand such abstracts, if necessary, for the preparation of the 

conveyance.—b. 
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7. It seems, that in a proper case, the failure of a vendor of real 
estate, to furnish the abstracts of title, when required, to pre- 
pare a conveyance, would be considered an infraction of his 
title bond. —zb. 

g. Where a vendee of real estate, holding a title bond, condi- 
tioned for the execution of titles; fails, at the day’specified in 
the condition, to tender a conveyance, the vendor is not dis- 
charged from his obligation—for the vendee may apply and 
tender a conveyance, after the day named in the obligation.-ib 450 


TITLE, OUT-STANDING. 

1. It seems, that notice, either actual or constructive, is not ne- 
cessary to be traced to the purchaser of real estate, at a-.Mar- 
chal’s or sheriff’s sale, in order to protect a stranger, under 
a bona fide out-standing anterior title, derived from the debt- 
or.—Toulmin v Austin. 

2, Actual notice of a bona fide anterior out-standing title, deriv- 
ed from a debtor, is good, if exhibited to a purchaser of real 
estate, at the time of the sale thereof.—7b. 

3. Where real estate was sold as the property of a debtor, by a 
Marshal, under execution, and at the time of the sale, a deed, 
purporting to express valuable consideration and be bona fide, 
was exhibited, executed by the debtor, long anterior to the 
judgment under which the execution issued, and containing 
an acknowledgment before, and certificate by a foreign nota- 
ry, it was held, that the time and manner of the notice.to the 
purchaser, was sufficient to protect the out-standing title.-io. 

4.In a case where land is purchased at a sherif?’ssale, as the pro- 
perty of a defendant in execution, who together with a stranger 
to the execution, are in passession, and trespass to try title is 
brought by the purchaser, against the latter, the doctrine of 
estoppel does not apply, and the defendants, in the absence of 
fraud, may set up an out-standing title, by giving in evidence, 
a deed made to a vendee, by the defendant in execution, (be- 
fore the judgment against him;) and thus show that they are 
tenants under the prior purchaser.. -M’ Gee vy Eastis. 


TRESPASS ON THE CASE. 

1, Trespass on the case is the proper action for a malicious pro- 
secution, arising as a consequence of information lodged by 
one,against another.—Randall v Henry. 

2, Trespass on the case, for malicious prosecution, lays 
against one charging another before a justice, on which 
ted he is arrested and prosecuted, with altering a pass.— 
wb. 


TRESPASS TO TRY TITLES. 
2. In an action of trespass to try titles, by a purchaser at a she- 
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riff’s sale, against tenants upon the premises, one of whom 
is the defendant in the execution, under which the purchase 
is made—a yendee to whom the defendant in execution has 
conveyed the premises, isa competent witness, on the part of 
the defendants, to prove that they are tenants under him.— 
M’ Gee v Easlis. 

2.In a case where land is purchased at a sheriff’s sale, as the pro- 
perty of a defendant in execution, who together with a stranger 
to the execulion, are in possession, and trespass to try title is 
brought by the purchaser against the latter, the doctrine of 
estoppel does net apply, and the defendants, in the absence of 
fraud, may set up an out-standing title, by giving in evidence, 
a deed made to a vendee, by the defendant in execution, (be- 
fore the judgment against him;) and thus show that they are 
tenants under the prior purchaser.—1b. 


TRESPASS QUARE CLAUSUM FREGIT. 

1. An occupant of the public lands of the United States, may 
maintain trespass, quare clausum fregil, against a stranger.— 
Duncan v Potts. 

2. The occupancy by one, of the public domain, forms, so far, at 
least, as trespasses by a stranger are concerned, a tenancy 
at will; and not a mere tenancy from year to year.- ib. 


TROVER. 

1, Where an attorney takes, in satisfaction of a judgment, ob- 
tained by him for a client, a bond, which he afterwards trans- 
fers to his own use---in trover against the assignee by the 
client, evidence is adinissible, to show a ratification of the act 
of the attorney in taking the bond, by the client, after the 
tranfer of the bond: and the fact of the ratification of the 
transfer of the bond in such case, is one fora jury to deter- 
mine, from all the circumstances of the particular case.— 
Kirk v Glover. 

2. The mere refusal to deliver property in the legal possession of 
one, is not, of itself, a conversion in law; though an absolute 
unconditional and unqualified refusal would create such infe- 
rence of conversion as to authorise the action of trover.— 
Dent & Cade v Chiles, adm’r. 

3. A demand of one, having the lawful possession of goods may 
be met by such qualified refusal as to rebut the presumption 
of a conversion sufficient to maintain trover.—ib. 

4. Evidence of declarations by a defendant, in trover, at the 
time of a demand, shewing a reasonable qualification of, or 
excuse for, his refusal, founded in fact, would be admissible, 
as testimony—if the Court were first apprised, that such de- 
clarations tended to establish the fact, that such qualification 
or excuse were made.—tb. 
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5. In trover the reasonableness and truth of a qualification of, 
or excuse for, the non-delivery of property demanded, are for 
the determination of the jury.---zb. 


TRUSTEES. . 
1. Trusices may wel! maintain the action of detinue, for the trust 
property.—Barcr vy Washington and Washington. 


UNIVERSITY OF ALABAMA. 

1, The question of the right of the Trustees of the University, 
to sustain an action upon a os (given for lands,) after a for- 
feiture thereof has acerued, may properly arise on demurrer 
to the declaration—it containing no averment of any fact which 
would authorise the suit.— Trustees of the University of Ala- 
bama v Winston. 
The Trustees of the University of Alabama, compose a pub- 
lic corporation, entirely within the control of the legislatare ; 
and the latter has authority, by the passage of any statute, or 
statutes, to alter, amend, vary or enlarge the original acts of 
Incorporation —ib, 

3. The acts of the legislature of 1821-2, providing for a sale of 
the University lands, imposed an absolute forleiture of the 
lands, asa pen sey lor failing to make panes tual payment of 
the purchase money, so that bonds given under the provisions 
of those statutes, for University lands, are not recoverable 
unless put in suit within three months alter due.——ib. 

4. It would seem that the vendee of such lands, under those acts, 

would have no right to pay the apannees money at any time 
within the three m: ynths afte r the » payments became due, and 
a prevent a forfeiture.—z7). 
. The title of a purchaser of these lands, is purely equitable, 
"a the fee simple remains in the Trustees of the University, 
until the whole purchase money is paid: so a failure to dis- 
charge the insialinents, at the day due, creates an absolute 
forfeiture, and vests the whole title immediately in the trus- 
tees, and discharges the vendee’s bonds.---1b. 

6. An election of the Trustees, however, to sue upon the bonds 
of the vendee, must be made within three months after they 
fall due, and they must be sued within that time, or not at all. 
wb. 

7. Where the trustees elect to pursue their remedy upon the 
bend, and do sue within three months after the forfeiture, the 
equitable title of the vendee, which has been divested by a 
forfeiture, becomes revested by the suit, and continues until 
a failure to collect the money by suit.—ib 

8. In such case, a judgment and execution, the result of such 

suit, can not be continued in force, with the intention of pro- 

euring their satisfaction in future; but in the event of a ca sa, 


507 


383 


142 


17 


17 


17 


17 


17 


17 


17 








508 iNDEX. 


returned non est, or fi. fa., nulla bona, the land being protected 
from execution becomes forfeited, and when resorted to un- 
der the law, satisfies the whole judgment.—1b. 


VENDOR AND VENDEE. 

1. Where a vendor of lands, chooses, after the death of the 
vendee, to rescind the contract, an action may well be main- 
tained by the vendee’s representative, to recover inoney paid 
by the vendee in his life-time, in part consideration of the 
contract.— Casileberry v adi’r of Pierce. 

2 Thus, where one, having contracted for the purchase of lands, 
gave his notes therefor, payable to the vendor, and received 
from the latter, a bond, conditioned for the execution of ti- 
tles, when the last pay ment should be made; and subsequent- 
ly made partial payments and died; and afterwards, before 
letters were granted on the vendee’s estate, the vendor enter- 
ed upon the land, and took possession and conveyed to a 
stranger; it was held, that the administrator of the vendee 
was entitled to an action for the monies paid by the latter, in 
his life-time, in part consideration of the purchase.—b. 

3. Where a sale of real estate has been made by a first purchas- 
er, to asecond bona fide vendee, without notice of incumbrances, 
upon valuable consideration, and no conveyance has been 
made, or any part of the purchase money paid; Chancery 
will arrest the entire subsequent sale, and sustain the lien of 
the original vendor, for the purchase money, upon the premi- 
ses sold.— Dufphey v Frenaye. 

But in such case, where part of the purchase money is paid 
by the second vendee, and the possession and title deeds have 
passed to him, he will be protected in Chancery to the amount 
of all advances made in consideretion of the purchase, before 
notice of an incumbrance, [and, it would seem, in some cases, to 
the extent of valuable improvements,] against the lien of the 
original vendor, who may have taken an incumbrance for the 
purchase money, but failed to give notice, either actual or 
constructive.—ib. 

A, having purchased real estate from B, executed notes for 
the purchase money, and a mortgage to secure the payment, 
which was acknowledged before one justice of the peace, and 
recorded inthe o1.ice of the clerk of the County Court. Af- 
terwards, before the payment of the purchase money, A be- 
ing in possession, made a bona fide sale of the premises, to C, 
upon a valuable consideration, and placed C in possession, re- 
ceiving part of the purchase money, and executing uncondi- 
tional title deeds; without notice to C, of the lien of B.C, 
subsequently being informed of B’s lien, agreed with <A, to 
withhold the payment of the instalments due by C, until the 
sequel of B’s claim; who filed a bill praying a foreclosure of 
his mortgage, and a sale of the lands for the discharge of his 
lien: on this bill it was held— 
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ist. That the recording of the mortgage taken by B, under 
the acknowledgment before one justice of the peace, could not 
operate as notice to C, of the incumbrance upon the lands. 

Qnd. That the lands should be sold by the master in Chan- 
cery, (giving C time to discharge the amount of the incum- 
brance,) and the proceeds, after first discharging the amount 
advanced by C, before notice of the incumbrance, applied to 
the payment of the suin due B, under the mortgage.—ib. 

. In an action of trespass to try titles, by a purcnaser at a she- 
riff’s sale, against tenants upon the premises, one of whom 
is the defendant in the execution, under which the purchase 
is made a vendee to whom the defendant in execution has 
conveyed the premises, is a competent witness, on the part of 
the defendants, to prove that they are tenants under him,— 
M Gee v Eastis. 426 

7.In a case where land is purchased at a sheriff’s sale, asthe pro- 
perty of a defendant in execution, who, together with a slran- 
ger to the execution, are in possession, and trespass to try ti- 
tle is brought by the purchaser against the latter, the doctrine 
of estoppel does not apply, and the defendants, in the absence 
of fraud, may set up an out-standing title, by giving in evi- 
dence, a deed made to a vendee, by the defendant in execu- 
tion, (before the judgment against him;) and thus show that 
they are tenants under the prior purchaser.—ib. 

8. Where a title is acquired by a vendor, to p-emises sold after 
his sale and conveyance, such title vests eo inslanti in his ven- 
dee, and will inure to the use and benefit of the latter.——ib. 

9. A plea to an action upon a bond, conditioned to execute titles 
at a particular day, averring that titles were made, but not 
showing at what time—whether before the commencement of 
the action, would, if seems, in a proper case, be considered 
defective.— Wade v Killough et al. 450 

10.One who becomes the vendee of real estate, andtakes a bond 
for title, is bound to prepare and tender a conveyance to the 
vendor.—ib. 450 

11.It is a good plea, in an action by a vendee of real estate, on 
the title bond, where the latter has not prepared and tendered 
a conveyance, that the vendor was ready to convey on the 
day specihed in the condition.——1b. 

12.1n such case the plea need not aver a tender, by the vendor, 
orthe abstracts of title: it being the duty of the vendee to 
demand such abstracts, if necessary, for the preparation of the 
conveyance.—tb, 

13. It seems, that in a proper case, the failureof a vendor ofreal 
estate, to furnish the abstracts of title, when required to pre- 
pare a conveyance, would be considered an infraction of his 
title bond.—zb. 

14, Where a vendee of real estate, holding a title bond, condi- 
tioned for the execution of titles, fails, at the day cpecified in 
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the condition, to tender a conveyance, the vendor is not dis- 
’ charged from his obligation—for the vendee may apply and 

tender a conveyance, after the day named in the obligation, 
---1b. 


VERDICT. 

1. In an action, (commenced before a justice, and taken by ap- 
peal to a Superior Court,) upon a note payable in cotton, an 
omission to set out the value of the cotton in the statement, 
is cured by a verdict, ascertaining the value: or, at least, by 
the statute of jeofails.---1b. 


nl 


a 


P WITNESS. 

1. A witness testifying in chief, should furnish facts, from which 
. his opinion or belief of a matter is drawn; bet this Court will 
° not draw inferences, that this rule has been departed from, 


where the bill, of exceptions does not show a state of things 
to authorise it.— Toulmin v Austin. 

2. Mere objection to the interest of a witness in the subject mat- 
ter of an action, will not render him incompetent——he not be- 
ing interested in the event of the suit.— MW Gee v Eastis. 

3. In an action of trespass to try titles by a purchaser at a she- 
riff’s sale, against tenants upon the premises, one of whom 
is the defendant in the execution, under which the purchase 
is made—a vendee to whom the defendant in execution has 
conveyed the premises, is a competent witness, on the part of 
the defendants, to prove that they are tenants under him.— 


ab. 





WITNESS, SUBSCRIBING: 

1. The testimony of a subscribing witness to a conveyance, as 
to matters agreed upon by the parties, at the time of execut- 
i ing it, is not conclusive, and other witnesses may be introduc- 
ed to show what conversation passed between the parties, at 
the time of executing the conveyance; and who may likewise 
have been present. — Hudson v Isbell. 
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